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STATEMENT OF QUESTIONS PRESENTED 


In the opinion of appellant the following questions are 
presented: 


1. Where a statute provides a special bond for govern- 
ment contracts for the protection of the government and 
for certain persons who supply labor and materials used 
therein but conditions the remedy on suit being brought 
during a particular time period, is not an untimely suit a 
defect as deprives the trial court of jurisdiction and re- 
quires dismissal of the action? 


2. Where a statutory bond covering a government con- 
tract affords certain protection to those who supply the 
contractor ‘‘with labor and materials in the prosecution of 
the work provided for in such contract’’, is summary judg- 
ment in favor of suppliers appropriate where there is no 
evidence that the materials and labor were used in the 
prosecution of the bonded work rather than in some other 
contract? 
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IN THE 


United States Court of Appeals 


For THE District or COLUMBIA CIRCUIT 


Tue ArtNa Casualty & Surety Company, Appellant, 
Vv. 
Circe Equipment COMPANY 
and 


Ecxineton Burtoine Supriy Company, Appellees. 


Appeal from Judgment of the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


Appellees claim to have furnished materials and equip- 
ment for use in the work provided for in a District of 
Columbia highway repair contract for which they have 
not been paid. The contract was covered by the statutory 
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performance and payment bond in accordance with Title 1, 
Section 804, of the District of Columbia Code (1961 Edi- 
tion) which requires that suit on the bond be brought in 
the United States District Court for the District of Colum- 
bia and not elsewhere. After appellees filed suit below, 
(J.A. 1) the District Court denied appellant’s Motion 
to Dismiss, (J.A. 35) and granted appellees’ Motion 
for Summary Judgment awarding final judgment against 
appellant in the amount of $12,377.65 plus interest. (J.A. 
36). f 


This appeal was timely filed in accordance with Rule 
73(a) of the Federal Rules of Civil Procedure. (J.A. 
40). Jurisdiction is vested in this Court by Title 28, 
Section 1291, of the United States Code. 


STATEMENT OF CASE 


On January 3, 1963, the L & L Construction Co., Inc. a 
corporation, entered into Contract No. 19234 with the Dis- 
trict of Columbia for the repair of various conerete road- 
ways, sidewalks, and alleys in the District of Columbia. In 
compliance with statutory requirements, appellant The 
Aetna Casualty and Surety Company, a corporation, as 
surety, and L & L Construction Co., Inc, as principal, 
executed a performance and payment bond guaranteeing 
performance of the contract and payment to all persons 
supplying the principal with labor and materials in the 
prosecution of the work provided for in the contract. 
(J.A. 5) 


Work in said contract 19234 commenced on or about 
January 8, 1963, and continued until about May 9, 1963, 
when L & L Construction Co., Inc., defaulted and its right 
to proceed with the work was terminated by the District of 
Columbia. On May 21, 1963, appellant entered into Sup- 
plement No. 1 to said contract No. 19234, whereby it agreed 
to perform or to procure the performance of the remaining 
uncompleted contract work in accordance with the contract. 
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Appellant then completed the work and was duly paid 
therefor in accordance with the contract terms. (J.A. 
5, 6) 


Thereafter, on December 24, 1963, the final voucher was 
prepared by the Highway Department of the District of 
Columbia, which was responsible for the administration 
of the contract. This voucher was approved and signed 
by the Director of the Department of Highways and Traffic 
on December 26, 1963, at which time it was forwarded to 
the Finance Office for final payment. (J.A. 25-26) 


On May 19, 1964, appellees Circle Equipment Company, 
and Eekington Building Supply Co., filed suit in the United 
States District Court for the District of Columbia, pur- 
suant to Title 1, Section 804, of the District of Columbia 
Code, against appellant and L & L Construction Co., Inc., 
on the performance and payment bond alleging that Circle 
Equipment Company had furnished rental equipment and 
services in the amount of $9,811.39 to L & L Construction 
Co., Inc., for use in connection with the work on contract 
No. 19234 for which it had not been paid, and that Ecking- 
ton Building Supply Company had furnished materials for 
the contract in the amount of $2,566.20, for which it had 
not been paid. (J.A. 1-2) 


On June 17, 1964, appellant filed its answer to the com- 
plaint in which it affirmatively set forth as a ‘‘Third De- 
fense’’ that: 


‘“‘The complaint is not timely filed in accordance 
with the requirements of Title 1, Section 804, of the 
District of Columbia Code, in that it was filed prior 
to the expiration of six months from the completion 
and final settlement of said contract No. 19234.”’ (J.A. 
3-4) 


Appellees were unable to serve L & L Construction Co., 
Inc., and the complaint was dismissed as to it on Decem- 
ber 4, 1964. (J.A. 4, 6) 
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The case was called for pre-trial on April 1, 1966, and in 
the pre-trial order it was provided that appellees could 
file a motion for summary judgment and appellant a motion 
to dismiss. (J.A. 5-8) Both of these motions were duly 
filed. (J.A. 9, 32) At the hearing of the motions, the 
District Court ruled that the action was prematurely 
brought, but that appellant was estopped from asserting 
such as a defense, and denied the motion to dismiss. (J.A. 
37-39) At the same time, appellees’ motions for sum- 
mary judgment were granted. (J.A. 36) This appeal 
followed. (J.A. 40) 


STATUTES AND RULES INVOLVED 


The Act of February 24, 1905, [Heard Act], ¢. 778, 33 
Stat. S11 provides: 


That hereafter any person or persons entering into 2 
formal contract with the United States for the con- 
struction of any public building, or the prosecution 
and completion of any public work, or for repairs upon 
any public building or publie work, shall be required, 
before commencing such work, to execute the usual 
penal bond, with good and sufficient sureties, with the 
additional obligation that such contractor or con- 
tractors shall promptly make payments to all persons 
supplying him or them with labor and materials in 
the prosecution of the work provided for in such a 
contract; and any person, company, or corporation 
who has furnished labor or materials used in the con- 
struction or repair of any publie building or public 
work, and payment for which has not been made, shall 
have the right to intervene and be made a party to any 
action instituted by the United States on the bond of 
the contractor, and to have their rights and claims 
adjudicated in such action and judgment rendered 
thereon, subject, however, to the priority of the claim 
and judgment of the United States. If the full 
amount of the liability of the surety on said bond is 
insufficient to pay the full amount of said claims and 
demands, then, after paying the full amount due 
the United States, the remainder shall be distributed 
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pro rata among said interveners. If no suit should 
be brought by the United States within six months 
from the completion and final settlement of said con- 
tract, then the person or persons supplying the con- 
tractor with labor and materials shall, upon appli- 
eation therefor, and furnishing affidavit to the 
Department under the direction of which said work 
has been prosecuted that labor or materials for the 
prosecution of such work has been supplied by him or 
them, and payment for which has not been made, be 
furnished with a certified copy of said contract and 
bond, upon which he or they shall have a right of 
action and shall be, and are hereby, authorized to bring 
suit in the name of the United States in the circuit 
court of the United States in the district in which 
said contract was to be performed and executed, and 
not elsewhere, for his or their use and benefit, against 
said contractor and his sureties, and to prosecute the 
same to final judgment and execution: Provided, That 
where suit is instituted by any of such creditors on the 
bond of the contractor it shall not be commenced until 
after the complete performance of said contract and 
final settlement thereof, and shall be commenced with- 
in one year after the performance and final settlement 
of said contract, and not later: And provided further, 
That where suit is so instituted by a ereditor or by 
creditors, only one action shall be brought, and any 
creditor may file his claim in such action and be made 
party thereto within one year from the completion of 
the work under said contract, and not later. If the 
recovery on the bond should be inadequate to pay the 
amounts found due to all of said creditors, judgment 
shall be given to each ereditor pro rata of the amount 
of the recovery. The surety on said bond may pay 
into court, for distribution among said claimants and 
creditors, the full amount of the sureties’ liability, to 
wit, the penalty named in the bond, less any amount 
which said surety may have had to pay to the United 
States by reason of the execution of said bond, and 
upon so doing the surety will be relieved from further 
liability: Provided further, That in all suits instituted 
under the provision of this act such personal notice of 
the pendency of such suits, informing them of their 
right to intervene as the court may order, shall be 
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given to all known creditors, and in addition thereto 
notice of publication in some newspaper of general 
circulation, published in the state or town where the 
contract is being performed, for at least three succes- 
sive weeks, the last publication to be at least three 
months before the time limited therefor. 


Title 1, Section 804 of the District of Columbia Code 
(1961. Ed.) provides: 


Any person or persons entering into a formal con- 
tract with the District of Columbia for the construc- 
tion of any public building, or the prosecution and 
completion of any public work, or for alteration and/ 
or repairs, including painting and decorating, upon 
any public building or public work, shall be required, 
before commencing such work, to execute the usual 
penal bond in an amount not less than the contract 
price, with good and sufficient sureties, with the addi- 
tional obligation that such contractor or contractors 
shall promptly make payments to all persons supply- 
ing him or them with labor and materials in the prose- 
cution of the work provided for in such contract; and 
any person, company, or corporation who has fur- 
nished labor or materials used in the construction or 
repair of any public building or public work, and pay- 
ment for which has not been made, shall have the right 
to intervene and be made a party to any action insti- 
tuted by the District of Columbia on the bond of the 
contractor, and to have their rights and claims adjudi- 
cated in such action and judgment rendered thereon, 
subject, however, to the priority of the claim and 
judgment of the District of Columbia. 


If the full amount of the liability of the surety on 
said bond is insufficient to pay the full amount of said 
claims and demands, then, after paying the full amount 
due the District of Columbia, the remainder shall be 
distributed pro rata among said interveners. If no 
suit should be brought by the District of Columbia 
within six months from the completion and final settle- 
ment of said contract, then the person or persons 
supplying the contractor with labor and_ materials 
shall, upon application therefor, and furnishing affi- 
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davit to the District of Columbia that labor or mate- 
rials for the prosecution of such work has been sup- 
plied by him or them, and payment for which has not 
been made, be furnished with a certified copy of said 
contract and bond, upon which he or they shall have a 
right of action, and shall be, and are hereby authorized 
to bring suit in the name of the District of Columbia in 
the United States District Court for the District of 
Columbia, irrespective of the amount in controversy in 
such suit, and not elsewhere for his or their use and 
benefit, against said contractor and his sureties, and 
to prosecute the same to final judgment and execution: 
Provided, That where suit is instituted by any of such 
ereditors on the bond of the contractor it shall not be 
commenced until after the complete performance of 
said contract and final settlement thereof, and shall be 
commenced within one year after the performance and 
final settlement of said contract, and not later: Pro- 
vided further, That where a suit is instituted by a 
creditor or by creditors, only one action shall be 
brought, and any ereditor may file his claim in such 
action and be made party thereto within one year from 
the completion of the work under said contract, and 
not later. If the recovery on the bond should be in- 
adequate to pay the amounts found due to all of said 
ereditors, judgment shall be given to each creditor pro 
rata of the amount of the recovery. The surety on 
said bond may pay into the registry of said court, for 
distribution, among said claimants and creditors, the 
full amount of the sureties’ liability, to wit, the penalty 
named in the bond, less any amount which said surety 
may have had to pay to the District of Columbia by 
reason of the execution of said bond, upon so doing 
the surety will be relieved from further liability: And 
provided further, That in all suits instituted under 
the provisions of this section such personal notice of 
the pendency of such suits, informing them of their 
right to intervene as the court may order, shall be 
given to all known creditors, and in addition thereto 
notice of publication in some newspaper of general 
circulation, published in the District of Columbia, for 
at least three successive weeks, the last publication to 
i at least three months before the time limited there- 
or. 
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Rule 12(b) of the Federal Rules of Civil Procedure 
(Title 28 U.S. Code) provides: 


How Presented. Every defense, in law or fact, to a 
claim for relief in any pleading, whether a claim, 
counterclaim, crossclaim, or third-party claim, shall be 
asserted in the responsive pleading thereto if one is 
required, except that the following defenses may at 
the option of the pleader be made by motion: (1) lack 
of jurisdiction over the subject matter, (2) lack of 
jurisdiction over the person, (3) improper venue, (4) 
insufficiency of process, (5) insufficiency of service of 
process, (6) failure to state a claim upon which relief 
can be granted, (7) failure to join a party under Rule 
19. A motion making any of these defenses shall be 
made before pleading if a further pleading is per- 
mitted. No defense or objection is waived by being 
joined with one or more other defenses or objections in 
a responsive pleading or motion. If a pleading sets 
forth a claim for relief to which the adverse party is 
not required to serve a responsive pleading, he may 
assert at the trial any defense in law or fact to that 
claim for relief. If, on a motion asserting the de- 
fense numbered (6) to dismiss for failure of the plead- 
ing to state a claim upon which relief can be granted, 
matters outside the pleading are presented to and not 
excluded by the court, the motion shall be treated as 
one for summary judgment and disposed of as pro- 
vided in Rule 56, and all parties shall be given reason- 
able opportunity to present all material made perti- 
nent to such a motion by Rule 56. As amended Feb. 
28, 1966, eff. July 1, 1966. 


STATEMENT OF POINTS 


The District Court erred in denying appellant’s motion 
to dismiss and in granting appellees’ motion for summary 
judgment because 


1. The statutory bond upon which this action was 
brought authorizes only the District of Columbia to bring 
suit during the first six months from the date of final settle- 
ment of the contract, and that then, and only then, if the 
District has not brought suit, may unpaid labor and mate- 
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rial suppliers bring the single authorized action on the 
bond. This action having been filed prior to the expiration 
of the six months period was premature, and the District 
Court did not have jurisdiction to entertain it. 


2. The undisputed facts do not reflect or demonstrate 
that the materials and equipment allegedly furnished by 
appellees for use on the contract covered by appellant’s 
bond were actually employed on the work required under 
that contract and not used on other contracts. 


SUMMARY OF ARGUMENT 


Appellees brought this action against appellant on its 
statutory performance and payment bond which it had 
executed as surety covering a District of Columbia highway 
contract. Appellees claim to have furnished the contractor 
with labor and materials in connection with the contract 
for which they have not been paid. The statute authorizes 
unpaid labor and materia! suppliers who furnish such to 
the contractor in the prosecution of the work called for in 


the contract to bring suit on the statutory bond—if the 
District of Columbia does not—after six months, and not 
later than one year, from the completion and final settle- 
ment of the contract. To the District of Columbia alone is 
reserved the exclusive right of suit on the bond during the 
initial six months period. 


Appellees, however, brought this action prior to the ex- 
piration of the six months statutory period reserved to the 
District, and thus were not within the limited period in 
which the statute authorized them to bring the action on 
the bond. Accordingly, the suit was not timely, and the 
court below was without jurisdiction to entertain the action, 
which defense appellant affirmatively raised in its Answer. 


The court below, therefore, was in error when it denied 
appellant’s motion to dismiss based on this jurisdictional 
defect, and granted appellees’ motion for summary judg- 
ment in the full amount of their claims. Summary judg- 
ment in behalf of appellees was also inappropriate since 
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the record is barren of any evidence which might reflect 
that the materials and labor claimed to have been furnished 
were used by the contractor ‘‘in the prosecution of the 
work provided for in such contract’? rather than in some 
other work of the contractor. Thus, an essential material 
issue of fact was presented, and summary judgment did not 
lie. 
ARGUMENT 
I 


THE DISTRICT COURT WAS WITHOUT JURISDICTION TO 
ENTERTAIN THE ACTION SINCE IT WAS NOT TIMELY 
BROUGHT 


Appellees are labor and material suppliers who claim to 
have furnished such for use on a District of Columbia 
highway repair contract for which they have not been paid. 
The contract was covered by the statutory performance 
and payment bond executed by the contractor, as prin- 
cipal, and appellant, as surety, pursuant to Title 1, Section 
804 of the District of Columbia Code, which provides a 


right of action on the bond to such creditors after ‘‘six 
months from the completion and final settlement”’ of the 
contract but before ‘‘one year after the performance and 
final settlement’? of the contract. 1 D.C. Code § 804 
(1961 Ed.)* 


— 


11 D.C, Code § 804 provides in pertinent part: 


“¢T¢ no suit should be brought by the District of Columbia within six 
months from the completion and final settlement of said contract, then 
the person or persons supplying the contractor with labor and materials 
shall, upon application therefor, * * * be furnished with a certified copy 
of said contract and bond, upon which he or they shall have a right of 
action, and shall be, and are hereby, authorized to bring suit in the name 
of the District of Columbia in the United States District Court for the 
District of Columbia, irrespective of the amount in controversy in such 
suit, and not elsewhere for his or their use and benefit against said con- 
tractor and his sureties, and to prosecute the same to final judgment and 
execution: Provided, That where suit is instituted by any of such eredi- 
tors on the bond of the contractor it shall not be commenced until after 
the complete performance of said contract and final settlement thereof, 
and shall be commenced within one year after the performance and final 
settlement of said contract and not later; * * * *’’ 
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Suit Was Brought Prior to the Expiration of Six Months from 
“Final Settlement” of the Contract 


Work on the contract was commenced about January 8, 
1963, and continued until about May 9, 1963, when the 
contractor, L & L Construction Co., Inc., defaulted and its 
right to proceed with the work was terminated by the Dis- 
trict of Columbia. Appellant then completed the contract 
work. Thereafter, on December 24, 1963, the final voucher, 
which reflected the final determination of any amounts due 
to the contractor under the contract, was prepared by the 
Highway Department—which was responsible for the ad- 
ministration of the contract. This final voucher was ap- 
proved by the Director of the Department of Highways and 
Traffic on December 26, 1963, at which time it was sent to 
the Finance Office of the District of Columbia for final 
payment. (J.A. 25-29) 


This Court in a case also involving the date of ‘‘final 
settlement”? of a District of Columbia Highway Depart- 
ment contract held that the date of final settlement is that 


on which the Director of Highways approves and signs the 
final voucher? United States Casualty Co. v. District of 
Columbia, 71 App. D.C. 92, 107 F. 2d 652, 660-662, (1939). 
Therein it was said, 


“‘The settlement which is held ‘‘final’’ for fixing the 
periods of limitation is a settlement of the entire con- 
tract and of all substantial claims arising under it and 
its performance. It is therefore not sufficient that 
there be a determination merely of charges, or of 
credits, or of amounts earned without regard_to 
charges, other credits or contingent liabilities. The 
settlement involves an administrative statement of ac- 


2 This is in accord with the wealth of decisions construing the former Fed- 
eral statute—the Heard Act—which is virtually identical with the District 
of Columbia statute, See Illinois Surety Co. v. Peeles, 240 U.S. 214 (1916) ; 
Globe Indemnity Company v. United States, 291 U.S. 476 (1934) ; Consolidated 
Indemnity § Insurance Company v. W. A. Smoot ¢ Co., 57 F. 2d 995 (4th 
Cir, 1932); Antrim Lumber Co. v. Hannan, 18 F. 2d 548 (8th Cir. 1927); 
H. G. Christman Co. v. Michigan Gypsum Co., 85 F. 2d 474 (8th Cir, 1936) ; 
R. P. Farnsworth § Co. v. Electrical Supply Co., 112 F. 2d 150 (5th Cir, 1940). 
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count, including all charges and credits deemed allow- 
able by the department, after deciding, with intended 
finality so far as its functions are concerned, such 
matters as the sufficiency of performance, allowance of 
liquidated damages, contingent liabilities, ete. A 
determination that particular amounts may be due or 
paid merely as payments on account is not a final 
settlement.’’ 
* * * 

“That point here is signature and approval by the 
Director of Highways. All that goes before is pre- 
liminary to his final judgment, and tentative until it is 
given. He is the highest official of the Department. 
His is the responsibility for its conduct. His approval 
is a customary part of the procedure. What is done 
previously is neither final nor certain, nor, as shown 
by this case, readily ascertainable outside the Depart- 
ment. The decisions, with a single exception which 
has come to our attention, have fixed the date of final 
settlement as that on which the approval of the highest 
administrative official having, or within the depart- 
ment having, charge of the work customarily passes 
upon the matter. In each cited case, his signature or 
other approval was the last act necessary precedent to 
final auditing and payment. So here with the signa- 
ture of the Director of Highways.”’ 


Thus, it is clear that the date of ‘‘final settlement’’ in 
this case was December 26, 1963, the date on which the 
Director of Highways approved and signed the final 
voucher; and the Court below so found. (J.A. 37) 
This action having been filed May 19, 1964—some five 
months later—was thus brought prior to the expiration 
of the six months statutory period. 


Prematurity in Filing Suit Is Fatal and Deprives the 
Court of Jurisdiction 


The statute requires that no action may be brought on 
the statutory bond until complete performance and final 
settlement of the contract, and that thereafter, for a period 
of six months, the District of Columbia alone has the ex- 
clusive right to bring the statutory action on the bond. 
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Intervention is then permitted to those unpaid material 
and labor suppliers covered by the bond. However, if the 
District of Columbia has not brought the suit on the bond 
during the six months statutory period, these creditors are 
authorized to bring the action themselves—and this only 
during the next six months, since the statute also requires 
that the suit be brought ‘‘within one year after the per- 
formance and final settlement’’ of the contract. As this 
Court stated in United States Casualty Co, v. District of 
Columbia, 


“The statutory period is brief. Prematurity in 
suit is as fatal as bringing it too late. The bar works 
at both ends of the short interval.’’* 


Historically, this District statute was derived from the 
Heard Act—the original Federal statute providing for 
bonds covering contracts of the United States. This Court, 
in ruling that the decisions concerning the Heard Act were 
controlling in interpretations of this District of Columbia 


statute, said as follows: 


‘Except for designation of the governmental unit, 
the language of the two statutes is substantially iden- 
tical. The Heard Act, and particularly the phrase 
‘after the complete performance of said contract and 
final settlement thereof,’ had received judicial con- 
struction prior to enactment of the District statute. 
It is to be presumed, therefore, that in adopting it 
Congress intended the same principles to apply to 
District contracts as apply to those of the Government 
under the Heard Act. We consider the decisions con- 
struing the latter as controlling so far as applicable to 
the facts and issues presented here.’” 


See also Boka Electrical Construction Co. v. W. M. Chap- 
pell, Inc., 104 U.S. App. D.C. 407, 262 F. 2d 718 (1958). 


8 Supra, page 661. 
4 Ibid., page 658, 
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The controlling decision construing the Heard Act* as to 
the effect of a premature creditor’s suit on the bond, that is, 
brought prior to the expiration of the six months period 
allotted exclusively to the government, is United States v. 
McCord, 233 U.S. 157 (1914). Therein the Supreme Court 
held that such action was fatal. The Court found that the 
purpose of Congress was to give the government the ez- 
clusive right to bring suit within six months and that this 
purpose 

‘cis stated in terms too plain to be mistaken or to 
require construction, because of any possible uncer- 
tainty in their meaning.’’ 

* * * 

“Whatever the motive, the language used clearly 
expresses the legislative intention and admits of no 
doubt as to its meaning. This being so, it is only the 
province of the courts to enforce the statute in accord- 
ance with its terms.’”* 


The Court explained thusly, 


“By this statute a right of action upon the bond is 
created in favor of certain creditors of the contractor. 
The cause of action did not exist before, and is the 
creature of the statute. The act does not place a 


5“<If no suit should be brought by the United States within six months 
from the completion and final settlement of said contract, then the person or 
persons supplying the contractor with labor and materials shall, upon appli- 
cation thercfor, * * *, be furnished with a certified copy of said contract and 
bond, upon which he or they shall have a right of action and shall be, and 
are hereby, authorized to bring suit in the name of the United States in the 
cireuit court of the United States in the district in which said contract was 
to be performed and exceuted, irrespective of the amount in controversy in 
such suit, and not elsewhere, for his or their use and benefit, against said 
contractor and his suretics, and to prosecute the same to final judgment and 
execution: Provided, That where suit is instituted by any of such creditors 
on the bond of the contractor it shall not be commenced until aftcr the com- 
plete performance of said contract and final settlement thereof, and shall bo 
commenced within one year after the performance and final settlement of said 
contract, and not later: * * * * 7? (Act of February 24, 1905, ¢. 778, 33 
Stat. 811) 


6 United States v. McCord, supra, page 164. 
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limitation upon a cause of action theretofore existing, 
but creates a new one upon the terms named in the 
statute. The right of action given to creditors is 
specifically conditioned upon the fact that no suit 
shall be brought by the United States within the six 
months named, for it is only in that event that the 
ereditors shall have a right of action and may bring a 
suit in the manner provided. The statute thus creates 
a new liability and gives a special remedy for it, and 
upon well-settled principles the limitations upon such 
liability become a part of the right conferred, and 
compliance with them is made essential to the asser- 
tion and benefit of the liability itself.’” 


The court below, while holding that the suit was pre- 
maturely brought and noting that appellant had clearly 
asserted this defense in its Answer to the Complaint, ruled 
that appellant was estopped to assert this defense in that 
appellees changed their position in reliance upon the failure 
of appellant to take any steps to assert the defense of 
prematurity beyond merely pleading it as an affirmative 


defense in their original answer. The Federal Rules of 
Civil Procedure, however, require that ‘‘Every defense .. . 
shall be asserted in the responsive pleading thereto if one 
is required... .’’* Fed. Rules Civ. Proc., Rule 12(b). As 
is clearly apparent, appellant unquestionably asserted the 
jurisdictional defect in the manner provided for in the 
Federal Rules, and there is nothing in the record showing 
any change of position by appellees. However, even if this 
were not so, such matters have no relevance when the defect 
is jurisdictional. As this Court stated, in also holding 
that a premature suit on the statutory bond brought during 
the period reserved for the government is fatal. 


“<The statute creates the remedy; hence, strict com- 
pliance with its terms is a condition precedent to the 


7 Ibid., page 163. 


8 Federal Rule of Civil Procedure 12(b) also permits defenses such as lack of 
jurisdiction and failure to state a claim upon which relief can be granted to 
be made by motion ‘‘at the option of the pleader’’. 
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right of action. Neither did defendant waive its right 
to object by pleading to the declaration, since the con- 
dition is jurisdictional. This is an instance where the 
right and remedy are so united by the statute that the 
right can only be enforced in the manner provided in 
the act.’? (Emphasis supplied) United States v. 
American Bonding Co., 42 App. D.C. 268, 271 (1914). 


Accordingly, it is respectfully submitted that the Court 
below was without jurisdiction to entertain this action, and 
should have dismissed the complaint. 


Summary Judgment Was Erroneous Where There Was No Evi- 
dence That the Labor and Materials Were Used in Work 
Provided for in Contract 


Appellees assert that they furnished labor and materials 
to the general contractor, L & L Construction Co., Inc., for 
the contract covered by appellant’s bond, and that they 
have not been paid therefore. There is not, however, any 
evidence in the record which could show that such labor 
and materials were actually used in this contract rather 
than in some other contract of the general contractor. As 
appellant stated in its opposition to appellees’ summary 
judgment motion, 


‘Defendant The Aetna Casualty and Surety Com- 
pany was surety on a District of Columbia highway 
repair contract for the contractor L & L Construction 
Co., and as such acquired no personal information or 
knowledge as to whether or not the materials fur- 
nished and the equipment rented were actually em- 
ployed in the work called for by contract No. 19234. 
Defendant is aware that materials furnished by others 
under another District of Columbia highway contract 
were not all used on that contract but were employed 
on any number of jobs being then conducted by L & L 
Construction Co., Inc. The essential facts in this re- 
spect have not as yet been demonstrated to exist.’’ 
(J.A. 34-35) 


The statute does not refer merely to labor and materials 
furnished for the job but more explicitly ‘‘labor and mate- 
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rials wsed in the construction’’.®° (Emphasis supplied). 
As this Court said in Boka Electrical Construction Co, v. 
W. M. Chappell, supra, page 720, 


“It is sufficient to require payment to the supplier 
under the contractor’s bond if labor or material com- 
plying with the prime contract furnished by a supplier 
to a prime or subcontractor is used by such contractor 
in the prosecution of the work. 
* * e 

“It is labor and materials sold to a contractor and 
used for the job that are covered... .’’ (Emphasis 
supplied) 


Accordingly, since it is apparent that there was no proof 
as to an essential material fact, summary judgment was 
erroneous. 


CONCLUSION 


Wuenrerorg, it is respectfully submitted that the judg- 
ment of the District Court be reversed. 


Axexanver M. Heron 
Enear T. BELLINGER 
700 Brawner Building 
888 17th Street, N. W. 
Washington, D. C. 20006 
Attorneys for Appellant 


9 Title 1, Scetion 804, District of Columbia Code. 


JOINT APPENDIX 


(Filed May 19, 1964) 
UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 
Civil Action No. 1186-’64 
District of Columbia to the use of 


Circte Equipment Company, 657 A Street, S. E., 
Washington 3, D. C. 


and 


Kcxincron Buitpine Suppty Co., 657 A Street, S. E., 
Washington 3, D. C. 


Plaintiffs 
v. 


L and L Construction Co., Inc., 91 O Street, S. E., 
Washington 3, D. C. 


and 


Tue ArtNa Casuatty anp SuReTY Company, 
1700 K Street, N. W., Washington 6, D. C. 
Defendants 


Complaint for Monies Due Under Contractor’s Bond 


1. Plaintiffs bring this action under Title 1, Section 804, 
of the Code of Laws of the District of Columbia (1961 ed.). 


2. Defendant, L and L Construction Company, Inc. on 
or about January 3, 1963, entered into a contract with the 
District of Columbia (Contract No. 19234) for repairing 
cement concrete roadways, alley pavements and sidewalks 
at various locations within the District of Columbia in the 
estimated amount of $347,993.00. At the same time L and L 
Construction Co., Inc. as principal, and The Aetna Casualty 


2 

and Surety Company, as surety, gave to the Commissioners 
of the District of Columbia a Pérformance and Payment 
Bond in the amount of the contract 19234 ($347,993.00), 
the conditions of which bond were that all persons supply- 
ing labor and material for the execution of the contract 
would be paid in full. 


3. On or about February 5, 1963, the plaintiff Circle 
Equipment Company entered into a contract with defend- 
ant L and L Construction Co., Ine. for equipment rental 
and service in connection with work on Contract No. 19234. 
The equipment and service were accepted. There is still 
due and owing from defendant L and L Construction Co., 
Inc, the amount of $9,811.39. 


4. On or about January 4, 1963, the plaintiff Eckington 
Building Supply Company entered into a contract with 
defendant L and L Construction Co., Inc. for supplying 
paving materials on Contract No, 19234. The materials 
were accepted and used. There is still due and owing from 
defendant L and L Construction Co., Inc. the amount of 
$2,566.26. 


5. This suit is being commenced within one year of the 
date of settlement of Contract No. 19234. 


Wuererore, plaintiff Circle Equipment Company de- 
mands judgment against both defendants in the amount of 
$9,811.39 plus interest from May 9, 1963, besides the costs 
of this suit. Plaintiff Eckington Building Supply Com- 
pany demands judgment against both defendants in the 
amount of $2,566.26 plus interest from April 30, 1963, 
besides the costs of this suit. 


Keuty, Kreative anp Leany 


/s/ Francis J. Keniy 
Francis J. Kelly 
532 Munsey Building 
Washington, D. C. 20004 
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(Filed June 18, 1064) 
Answer of Defendant The Aetna Casualty and Surety Company 


First Defense 


The complaint fails to state a claim upon which relief 
can be granted. 


Second Defense 
1. Admitted. 


2. On or about January 3, 1963, defendant L. & L. Con- 
struction Company, Inc. entered into a contract with the 
District of Columbia for the repairing of cement concrete 
roadways, alley pavements and sidewalks at various loca- 
tions within the District of Columbia. Said contract is 
designated No. 19234, Defendant The Actna Casualty and 
Surety Company, at the request of defendant L. & L Con- 
struction Company, executed a performance and payment 
bond in favor of the District of Columbia covering said 
contract. The conditions of such bond are fully set forth 
therein. 


3. This defendant is without knowledge or information 
sufficient to form a belief as to the truth of the allegations 
of paragraph 3, and accordingly denies the same. 


4. This defendant is without knowledge or information 
sufficient to form a belief as to the truth of the allegations 
of paragraph 4, and accordingly denies the same. 


5. Admitted. 
6. Each and every allegation of the complaint not spe- 
cifically admitted herein is hereby denied. 
Third Defense 


The complaint is not timely filed in accordance with the 
requirements of Title 1, Section 804 of the District of Co- 
lumbia Code, in that it was filed prior to the expiration of 
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six months from the completion and final settlement of 
said contract No. 19234. 
/8/ ALEXANDER M. Heron 
Alexander M. Heron 
/s/ Epcar T. BELuincER 
Edgar T. Bellinger 
Pope Ballard & Loos 
700 Brawher Building 
888-17th Street, N. W. 
Washington, D. C. 20006 


Attorneys for Defendant The 
Aetna Casualty and Surety 
Company 


Praecipe 
(Filed Dec. 4, 1964) 
UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 
the 3rd day of December 1964 
Civil Action No. 1186-64 


D of C ro Use or Circe Equirment Co., &T AL, 
Vv. 
L. and L. Construction Co., Inc., ET AL. 


The Clerk of said Court will dismiss as to L. & L. Con- 
struction only. 


I Consent: 


Epear T. BELLINGER 
Edgar T. Bellinger 
Atty for Aetna Defendant 
Aetna Casualty & Surety Co. 


Francis J. Key 
Francis J. Kelly 
Address Munsey Building 
Attorney for Plaintiff 
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(Filed Apr. 1, 1966) 
1186-64 
April 1, 1966 
Disrricr or CoLuMBIA 
to the use of 
CrrcLe Equirment Company, ET AL. 
Aetna CasuaLty & Surery Company 


Subcontractor’s and materialman’s complaint for money 
due under payment bond. 


Unpvisputep Facts: 


Under date of January 3, 1963, defendant L & L Con- 
struction Co., Inc., a corporation, entered into Contract 
No. 19234 with the District of Columbia for repair of 
various conerete roadways, sidewalks and alleys in the 
District of Columbia. In compliance with statutory re- 
quirements, defendant The Aetna Casualty & Surety Com- 
pany, a corporation, as surety, and L & L Construction Co., 
Ine., as principal, executed a performance and payment 
bond guaranteeing performance of the contract and pay- 
ment to all persons supplying the principal with labor and 
material in the prosecution of the work provided for in 
the contract. 


Work on said Contract 19234 commenced on or about 
January 8, 1963, and continued till about May 9, 1963, when 
L & L Construction Co., Ine. defaulted and their right to 
proceed with the work was terminated by the District of 
Columbia. 


On May 21, 1963, defendant Aetna entered into Supple- 
ment No. 1 to said contract 19234, whereby it agreed to 
perform or procure the performance of the uncompleted 
contract work in accordance with the contract. 
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Thereafter, in accordance with this agreement and its 
bond, D Actna completed the contract work, and was paid 
the sum of $62,320.87. 


Plaintiff was unable to serve L & L Construction Com- 
pany and the complaint was dismissed as to it on Decem- 
ber 4, 1964. 


Puarstiry Crrcte Equiement Company asserts that on or 
about February 5, 1963, it entered into an oral contract 
with defendant L & L Construction Co., Inc., for equip- 
ment rental and service in connection with the work on 
Contract No. 19234, which equipment and service were 
accepted; that there is due and owing to Circle Equipment 
Company for said equipment and service the amount of 
$9,$11.39. 

Plaintiff Eckington Building Supply Company asserts 
that on or about January 4, 1963, it entered into an oral 
contract with defendant L & L Construction Co., Inc. for 


supply paving materials on Contract No. 19234, which 
materials were accepted and used; that there is due and 
owing to plaintiff therefor from L & L Construction Co., 
Ine. the amount of $2,566.26. 


Plaintiffs contend that under the terms of its bond de- 
fendant Aetna is liable to it for the amounts due from 
L & L Construction Co., Inc. 


Use plaintiff Circle Equipment Co. asks judgment 
against defendant Aetna in the amount of $9,811.39, with 
interest from May 9, 1963, and costs. 


Use plaintiff Eckington Building Supply Company asks 
judgment against Aetna in the amount of $9,811.39, with 
interest from May 9, 1963, and costs. 


Use plaintiff Eckington Building Supply Company asks 
judgment against Aetna in the amount of $2,566.26, with 
interest from April 30, 1963, and costs. 
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DEFENDANT THE AETNA CASUALTY AND SurETY Company 
asserts that for its completion work it was paid the sum 
of $62,320.87 pursuant to voucher prepared July 5, 1963; 
that on Dec. 24, 1963, the final voucher was prepared; that 
this was signed by the Director of Highways on December 
26, 1963, and forwarded to the Accounting Division of the 
Finance Office for final payment; that final payment was 
made on August 25, 1965. 


Defendant Actna denies plaintiffs’ claims and says: 


(1) That this action was prematurely filed and thus 
is not in accordance with statutory requirements that 
suit must be brought within the period of six months 
to one year from the date of completion and final 
settlement of the contract; and 


(2) That it is entitled to set-off against plaintiff 
amounts claimed due it by L & L Construction Co., Inc. 
on other jobs, the amounts of said set-offs being un- 
known to counsel for defendant Aetna. 


STIPULATIONS: 


Facts under ‘‘Unpisrurep Facts’’. 


It is stipulated the following may be admitted without 
formal proof of authenticity, subject to all other objec- 
tions: 


P’s PT Exhibit No. 1—Contract No. 19234 and bond 
(also agreed to be admissible in evidence) 


P’s No. 2—Copies of invoices of Circle Equipment Co. 
(7 pages) 


P’s No. 3—Copies of invoices of Eckington Building 
Supply Co. (17 pages) 


Defendant’s PT Exhibit No. 1—Supplement No. 1 to 
Contract No. 19234 
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Defendant’s No. 2—Letter dated 7/22/63 from D. C. 
Office of Business Administration, Dept. of High- 
ways to Aetna 


Defendant’s No. 2-A—Copy of release and assignment 


Defendant’s No. 2-B—Copy of voucher 


Defendant’s No. 3—Final voucher 
Defendant’s No. 4—Payment voucher 


Any other documents initialled by both counsel prior to 
trial. 


Counsel agree to exchange on or before April 18, 1966, 
the names and addresses of all witnesses known to them, 
including expert witnesses but exclusive of impeachment 
witnesses (filing a copy of said list with the Clerk of the 
Court), and if they learn of any additional witnesses prior 
to trial. 


It is stipulated by counsel that plaintiffs may file a 
motion for summary judgment and defendant may file a 
motion to dismiss, such motions to be filed on or before 
April 18, 1966. 


/s/ EuzasetaH BuNnTEN 
Assistant Pretrial Examiner 
Trial Counsel: 


/s/ Francis J. KELLY 
Francis J. Kelly 
For Plaintiffs 


/s/ Epvoar T. BELLINGER 
Edgar T. Bellinger 
For Defendant 
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(Filed April 1, 1966) 


Motion to Dismiss of Defendant The Aetna Casualty 
& Surety Co. 


Comes now defendant The Aetna Casualty & Surety 
Company, by its attorneys, and respectfully moves the 
Court to dismiss the complaint herein on the grounds that 
the same fails to state a claim upon which relief can be 
sranted in that this cause is not timely filed. 


On or about January 3, 1963, L. & L. Construction Co., 
Ine. entered into a contract with the District of Columbia 
—the same being contract No. 19234—for the repairing of 
various concrete roadways in the District of Columbia. In 
conjunction therewith, L. & L. Construction Co., Inc., as 
principal, and defendant The Aetna Casualty & Surety 
Company, as surety, executed the required statutory 
bond guaranteeing performance of the contract and pay- 
ment to all persons supplying the contractor with labor 
and materials in the prosecution of the work provided for 
in the contract. 


L. & L. Construction Co., Inc. commenced work on said 
contract on or about January 8, 1963, and ceased on or 
about May 9, 1963, when it defaulted. Thereafter, on 
May 21, 1963, defendant The Aetna Casualty & Surety Com- 
pany as surety on the performance bond entered into a 
Supplement No, 1 to said contract No. 19234, whereby it 
agreed to perform or procure the performance of the un- 
completed contract work in accordance with the contract. 
See Exhibits A and C. 


Defendant The Aetna Casualty & Surety Company com- 
pleted work on the contract on or about June 28, 1963. A 
voucher for payment of the work was prepared by the Dis- 
trict of Columbia on July 5, 1963, and sent to defendant on 
July 22, 1963. See Exhibit D, Thereafter, on December 
24, 1963, the final voucher for said contract No. 19234 was 
prepared, and was subsequently signed by the Director 
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of Highways, on December 26, 1963. It was then for- 
warded to the Accounting Division of the Finance Office of 
the District of Columbia for payment which was made on 
August 25, 1965. See Exhibits A and B. 


Inasmuch as final settlement of the contract is the date 
of the approval of the final voucher by the highest admin- 
istrative officer of the department concerned, here the 
Director of Highways, final settlement of contract No. 19234 
occurred on December 26, 1963. Thus, since this action was 
filed on May 19, 1964, a date prior to the required expira- 
tion of six months from the aforesaid date of final settle- 
ment of contract No. 19234, it is prematurely filed and 
should be dismissed. 


/s/ ALEXANDER M. Heron 
Alexander M. Heron 


/s/ Evcar T. BeuLincER 
Edgar T. Bellinger 


Pope Ballard & Loos 
700 Brawner Building 
888 17th Street, N. W. 
Washington, D. C. 20006 


Attorneys for the Aetna 
Casualty & Surety 
Company 
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EXHIBIT C 


D. C. Format Suprtement No. 1 to Conrracr 
Numser 19234 


This Agreement entered into this 21st day of May, 
1963 between the District of Columbia, a Municipal Cor- 
poration, hereinafter called District and the Aetna Casualty 
and Surety Company, a Connecticut Corporation, herein- 
after called Surety, witnesseth that: 


Wuereas, following the default of L & L Company in 
completion of Contract Number 19234, dated January 3, 
1963, between the District of Columbia and L & L Com- 
pany, for repairing cement concrete roadways, alley, pave- 
ments and sidewalks (including driveways) at various 
locations within the District of Columbia—First Spring 
Cement Concrete Repairs—1963, the Contracting Officer 
has, with the written approval of the Commissioners of the 
District, duly terminated the right of L & L Company to 
proceed with the work. 


Wuereas, the Surety desires to complete or procure the 
completion of the said contract work in accordance with 
the contract, and the specifications, plans and drawings 
set forth therein: 


Now, TuHererore, the parties hereto, for the considera- 
tion hereinafter set forth, naturally agree as follows: 


The Surety hereby agrees to perform or procure the 
performance of the uncompleted contract work, all in ac- 
cordance with the applicable provisions of Contract Num- 
ber 19234, and at the rates provided in said contract for 
the work performed in completing the said contract, for 
which payment shall be made to the Surety in accordance 
with the provisions of said contract. 
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Wirress Wuereor, the parties hereto have executed 
this agreement under their several seals the day and year 
first above written. 


Disrricr or CoLuMBIA 
(A Municipal Corporation) 


By H. L. Arrsen 
Director of Highways and 
Traffic, D. C. 
Contracting Officer 


WITNESS: 


Epwin B. SHELDAHL 
As to Contracting Officer 


Agrna Casualty anp Surety CoMPANY 


By Evucene Frexps 
Resident Vice President 


ATTEST: 


Exvizapeto M. NewTon 
Resident Assistant Secretary 


(Corporate Seal) 


The Commissioners of the District of Columbia appointed 
under an Act, entitled, ‘An Act providing a permanent 
form of Government for the District of Columbia,’’ ap- 
proved June 11, 1878, having first considered the foregoing 
agreement as required by an Act entitled ‘‘An Act to grant 
additional powers to the Commissioners of the District 
of Columbia, and for other purposes,’’ approved Decem- 
ber 20, 1944, sitting as a Board have approved the same 
and have directed their Secretary to indicate their ap- 
proval thereon, who has hereunder set his hand under au- 
thority of the Act of Congress entitled ‘‘An Act to relieve 
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the Commissioners of the District of Columbia for certain 
sinisterial duties,’’ approved February 11, 1932. 


APPROVED By THE COMMISSIONERS 

OF THE Districr or CoLUMBIA 

Srrrivc as a Boarp 

(Seal of D. C.) May 21, 1963 


By /s/ J. M. THornerr 
Secretary, Board of 
Commissioners 


APPROVED AS TO Form 
/s/ C. Francis MurrHy 
Assistant Corporation Counsel, D. C. 


EXHIBIT D 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 
DEPARTMENT OF HIGHWAYS AND TRAFFIC 
OFFICE OF BUSINESS ADMINISTRATION 
WASHINGTON 4, D. C. 


July 22, 1963 


Aetna Casualty & Surety Co. 
1700 ‘‘K’’ Street, N.W. 
Washington 6, D. C. 


Attn: Mr. Wallace Ward 
Dear Mr. Ward: 


Enclosed are two copies of a voucher in the amount of 
$62,320.87, and three copies of a release, for work per- 
formed on Supplement +1 to Contract +19234. 


Please sign one copy of the voucher and have two copies 
of the release executed. The original copy of the voucher 
and two executed copies of the release should then be 
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forwarded to the undersigned, Room 416, District Building, 
Washington 4, D. C. 


Upon receipt of the voucher and releases, I will place 
them in line for prompt payment. 


Sincerely yours, 


G. M. Boynton 

G. M. Boynton 
Deputy Chief Office of 
Business Administration 
Department of Highways and 
Traffic, D. C. 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 
DEPARTMENT OF HIGHWAYS AND TRAFFIC 


Wuenzas, by the terms of a certain agreement in writing 
and under seal, being Supplement No. 1 to Contract 
419234 dated the 2lst day of May, 1963, between the 
District of Columbia, a municipal corporaiton, acting by its 
Board of Commissioners, and the Aetna Casualty and 
Surety Company, a Corporation organized and existing 
under the laws of the State of Connecticut, having its prin- 
cipal office at Hartford, Connecticut, For performance of 
the uncompleted contract work on Contract #19234, on 
which the L & L Construction Company defaulted, in ac- 
cordance with the applicable provisions of Contract #19234 
at the same rates provided for in Contract #19234; and it 
is provided in Contract 319234 that: ‘‘Upon completion 
and acceptance of all work required hereunder, the amount 
due the contractor under this contract will be paid upon 
the presentation of a properly executed and duly certified 
voucher therefor, after the contractor shall have furnished 
the District with a release, if required, of all claims against 
the District arising under and by virtue of this contract, 
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other than such claims, if any, as may be specifically ex- 
cepted by the contractor from the operation of the release 
in stated amounts to be set forth therein.’’ 


Now, THeRerore, in consideration of the premises and 
of the payment by the District of Columbia to the Surety 
of the amount due under the aforementioned Supplement 
#1 to Contract #19234, to wit, the sum of Sixty-two 
thousand three hundred twenty and 87/100 ($62,320.87), 
the surety hereby remises, releases, and forever discharges 
the District of Columbia, its successors and assigns, of 
and from all claims and demands which said Surety, or 
any person or persons claiming by, through or under said 
Surety, may now have, or may at any time hereafter have, 
against the said District of Columbia or its successors or 
assigns, for, by reason of, or in any manner based upon 
cr growing out of, or in any manner connected with, the 
aforesaid Supplement #1 to Contract #19234 or the prose- 
cution of the work thereunder, except its claim for all 


monies previously earned by L&L Construction Company 
including retained percentages to the extent necessary to 
revmburse it for losses suffered under its bond given to 
secure contract No. 19234. 


Ix Witness Wuereor, the hand and seal of the Surety 
has been set and affixed this 25th day of July, 1963. 


WITNEss: 

Eucene Fretps 

Bugene Fields, Resident 
Frank J. Dany, Jr. Vice President 
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In Wrieness Wuereor, the Surety has caused its corpo- 
rate name to be hereunto subscribed by its Res. V. P. and 
attested by its Secretary and its Corporate Seal to be 
hereunto affixed, pursuant to authority of its governing 
body, this 25th day of July, 1963. 


(Corporate Seal) 


ATTEST: 


Euizasero M. Newron 
Res. Asst. Secretary (Address) 


By Evcene Frevps 
Approved as to form: Eugene Fields, Resident 
Vice President 


Assistant Corporation 
Counsel 
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(Filed April 19, 1966) 
Affidavit 
District or COLUMBIA, ss: 


T. F. Airis, being duly sworn on oath, deposes and says: 
That he is Director of the Department of Highways and 
Traffic of the District of Columbia; that as such he is 
responsible for the letting, administration, and supervision 
of repair and maintenance contracts for highways in the 
District of Columbia; that D. C. contract No. 19234 for 
the repairing of various concrete roadways in the District 
of Columbia was such a contract within his jurisdiction; 
that in the administration of Highway Department con- 
tracts, such as contract No. 19234, a District inspector is 
assigned to each contract job; that these inspectors send 
in daily reports as to the work done and materials used; 
that from these reports, vouchers for miscellaneous pay- 
ments are prepared by accounting division within the 
Highway Department; that these vouchers form a sum- 
mary of the progress of the contract work and are the 
basis of payment by the District of Columbia; that after a 
contract has been completed, final determination of any 
amount due to the contractor under the contract is made 
within his department and a final voucher is prepared in 
accordance therewith; that final approval is made when 
he executes the final voucher; that thereafter, the final 
voucher is sent to the Finance Office of the District of 
Columbia for final payment; that the attached Exhibit is 
a copy of the Voucher For Miscellaneous Payments pre- 
pared December 24, 1963, which was the final voucher in 
connection with District of Columbia contract No. 19234; 
and that said final voucher was finally approved by him 
as Director of the Department of Highways and Traffic 
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on December 26, 1963, at which time it was sent to the 
Finance Office for final payment. 


T. F. Amis /s 
T. F. Airis 


Subscribed and sworn to before me this 15th day of 
April, 1966. 


Avetine L. Davison /s 
Notary Public, D. C. 
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(Filed April 11, 1966) 


Memorandum in Opposition to Motion to Dismiss 


Comes now the plaintiffs through their attorney, Francis 
J. Kelly, and opposes defendant Aetna’s Motion to Dis- 
miss on the grounds that six months had elapsed between 
date of settlement and date of filing suit. Defendant Aetna 
states in its Motion to Dismiss ‘‘a voucher for payment 
of the work was prepared by the District of Columbia on 
July 5, 1963, and sent to defendant on July 22, 1963.” It 
is evident, therefore, that the date of final settlement was 
July 5 or July 22, 1963, and suit was not entered until more 
than six months and less than one year after these dates. 


This suit was filed on May 19, 1964; thereafter an answer 
was filed on June 17, 1964. Thereafter on April 1, 1966, 
a Motion to Dismiss was filed. Not only would it be mani- 
festly unjust for the Court to grant this Motion to Dismiss 
at a date far beyond the one year statutory period of the 
settlement, for at this time a new suit would be barred by 


the statute of limitations, but such Motion is contrary to 
Rule 12(b), F.R.C.P., which states, ‘A motion {to dismiss] 
making any of these defenses [lack of jurisdiction] shall 
be made before pleading if a further pleading is permitted.’’ 


The report of the pretrial examiner states in the last 
paragraph that ‘‘it is stipulated by counsel that plaintiffs 
may file a motion for summary judgment and defendant 
may file a motion to dismiss, such motions to be filed on 
or before April 18, 1966.”’ 


Plaintiffs’ counsel does not suggest that he was coerced 
into the stipulation but does allege a mistake in entering 
into it. Plaintiffs’ counsel was first served with a copy 
of the Motion to Dismiss at counsel table before the pre- 
trial examiner and had not had an opportunity to read it 
and was not aware that the Motion could not have been 
filed without permission of the Court. Plaintiffs’ counsel 
asks that the case be remanded to the pretrial examiner to 
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delete this stipulation and that the Clerk of this Court be 
ordered to expunge the Motion to Dismiss from the Court 
records pending a judicial determination of the right to 
file this Motion at this late date. 


Wherefore, plaintiffs ask that this Motion to Dismiss 
be denied or in the alternative that the case be remanded 
to the pretrial examiner for deletion of the stipulation and 
the Clerk of the Court ordered to expunge the filing of the 
Motion for the Court records. 


Francis J, Ketiy 
532 Munsey Building 
Washington, D.C. 20004 
Attorney for Plaintiffs 


(Filed April 12, 1966) 
Motion for Summary Judgment 


Comes now the plaintiffs by their attorney, Francis J. 
Kelly, and move the Court for summary judgment on the 
grounds that there is not genuinee issue of material fact 
in dispute. There are attached hereto two affidavits in 
support of this Motion. 


Francis J. Keuy 
532 Munsey Building 
Washington, D.C. 20004 
Attorney for Plaintiffs 


AFFIDAVIT 


Betty A. Dulin, being first duly sworn on oath deposes 
and says: That she is the controller of Eckington Build- 
ing Supply Company and of her own knowledge swears 
that there is due and owing from L & L Construction Com- 
pany to Eckington Building Supply Company the sum of 
Two Tuousanp Five Hunprep Sixty Sr Doiuars anp 
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Twenty Six Cents ($2,566.26) for paving materials de- 
livered to L & L Construction Company on D.C. Contract 
#19234. 

Berry A. Du.in 

Betty A. Dulin 


Sworn and subscribed to before me this Ist day of 
April, 1966. 
Evetyn C. GALLAHAN 
Notary Public, D.C. 


My commission expires 4/30/67 


AFFIDAVIT OF A. V. HOLMES 
District of Columbia, ss. : 


A. V. Holmes, being first duly sworn, on oath deposes 
and says: That he is president of Cireuit Equipment Com- 
pany, and that there is due and owing to Circle Equip- 
ment Company for equipment rented to L and L Construc- 
tion Company, Inc., on D.C. Contract 19234 the sum of 
Nine thousand eight hundred eleven dollars and 39/100 
($9,811.39). 

/s/ A. V. Houmes 
A. V. Holmes 


Subscribed and sworn to before me this 6th day of 
April, 1966. 


Notary Public, D. C. 
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(Filed April 19, 1966) 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Division 
Civil Action No. 1186-64 


District or Cotumsia to the Use of Cmcue EquirpMENT 
Company, et al., Plaintiff, 


v. 
L. & L. Construction Co., Ixc., et al., Defendants. 
Opposition of Defendant The Aetna Casualty & Surety 
Company to Plaintiffs’ for Summary Judgment 


Comes now defendant The Attna Casualty & Surety 
Company, by its attorneys, and respectfully opposes 
plaintiffs’ Motion for Summary Judgment. 


1. The undisputed facts are set forth herein in defend- 


ant The Actna Casualty & Surety Company’s Motion to 
Dismiss and the Pretrial Statement. In accordance with 
those facts and this defendant’s Points and Authorities in 
support of its Motion to Dismiss, it is respectfully sub- 
mitted that this Court is without jurisdiction to grant the 
relief requested by plaintiffs and that the Motion for Sum- 
mary Judgment be denied and defendant’s Motion to 
Dismiss be granted. 


2, Defendant The Aetna Casualty & Surety Company 
was surety on a District of Columbia highway repair con- 
tract for the contractor L. & L. Construction Co., Ine. and 
as such acquired no personal information or knowledge 
as to whether or not the materials furnished and the equip- 
ment rented were all actually employed in the work called 
for by contract No. 19234. Defendant is aware that ma- 
terials furnished by others under another District of Co- 
lumbia highway contract were not all used on that con- 
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tract but were employed on any number of jobs being then 
conducted by L. & L. Construction Co., Inc. The essential 
facts in this respect have not as yet have been demonstrated 
to exist. 


Wuererore, defendant respectfully submits that the 
Motion for Summary Judgment be denied. 


Alexander M. Heron 
Edgar T. Bellinger 


Porr, Batuarn & Loos 
700 Brawner Building 
888 17th Street, N.W. 
Washington, D. C. 20006 
Attorneys for The Aetna 
Casualty & Surety Company 


(Filed May 4, 1966) 
Order Denying Motion to Dismiss 


Upon consideration of the Motion of the defendant Actna 
Casualty and Surety Company to dismiss and the hearing 
held thereon in open court on the 29th day of May, 1966, 
it is by the Court, this 4th day of May, 1966. 


Orverep, that said defendant’s Motion to Dismiss be 
and the same is hereby denied. 


s/ ALEXANDER Hoxrzotr 
Judge 
Seen: 
Encar T. BeLirncer, Esa. 
700 Brawner Building 
Washington, D. C. 20006 
Attorney for Defendants 


s/ Enear T. BELLINcER 
Edgar T. Bellinger 
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(Filed May 4, 1966) 
Order for Summary Judgment 


Upon consideration of the motion of the plaintiffs, Circle 
Equipment Company and Eckington Building Supply Com- 
pany, for summary judgment and the hearing held thereon 
in open court on the 29th day of April, 1966, it is by the 
Court, this 4th day of May, 1966. 


Apsuperp, Orverep and Drcreep, that the said plaintiffs’ 
Motion for summary judgment be and the same is hereby 
granted, and judgment be rendered against Aetna Casualty 
and Surety Company in favor of the plaintiffs Circle 
Equipment Company in the amount of $9,811.39 plus in- 
terest from May 19, 1964, and Eckington Building Supply 
Company in the amount of $2,566.26 plus interest from 
May 19, 1964. 


s/ ALExANDER Hotrzorr 
Judge 
Seen: 
Evear T. BELLINGER, EsqQ., 
700 Brawner Building 
Washington, D. C. 20006, 
Attorneys for Defendants. 


s/ Enear T. BELLINGER 
Edgar T. Bellinger 
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Oral Opinion of the Court 


* J * * * * 


Washington, D. C. 
April 29, 1966. 


2 Tue Court: This is an action brought by two sub- 

contractors on a project being carried on for the 
District of Columbia Government. The suit is brought to 
recover amounts due and the defendant named in the suit 
is the surety on the contractor’s bond, The surety moves 
dismiss the complaint on the ground that it was prematurely 
filed. 

This matter is governed by D. C. Code Title 1, Section 
804. That section requires persons entering into contracts 
with the District of Columbia for the prosecution of any 
public work to give a bond for faithful performance of 
the work, as well as for the payment of all persons supply- 
ing the contractor with labor and materials. The statute 
further provides, in effect, that if no suit is brought by the 
District of Columbia within six months after the comple- 
tion of final settlement of the contract, then any sub-con- 
tractor supplying labor or materials may bring suit in 
the name of the District of Columbia in this Court on the 
contractor’s bond. If such a suit is instituted, other credi- 
tors may intervene and only one such suit may be brought. 

It is further provided that such a suit must be com- 
3 menced within one year after the performance and 
final settlement of the contract. 

Tn this case the date of the final settlement appears to 
be December 26, 1963. The action was filed on May 19, 
1964, about five months after the final settlement. This is 
the basis for the contention that the action was brought 
prematurely. 

Although the motion on its face is a motion to dismiss 
the complaint, actually some of the facts, especially the 
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date of final settlement, are established by an affidavit 
dehors the pleadings, and therefore this motion will be 
treated as being a motion for summary judgment. 

There is no question that the action was brought pre- 
maturely. United States Ex Rel Texas Portland Cement 
Co. v. McCord, 233 U.S. 157. The question arises, however, 
in light of the facts about to be discussed, whether this 
action should be dismissed on that ground at this time. 

The action was brought on May 19th, 1964. No motion to 
dismiss the complaint was made, but the defendant answered 
to the merits. As a third defense it was pleaded that the 
complaint was not timely filed in accordance with the re- 
quirements of Title 1, Section SO4 of the District of Colum- 
bia Code, in that it was filed prior to the expiration of 

six months from the completion and final settlement 
4 of the contract. However, the action proceeded and 

was placed on the calendar. Then it was placed 
on the ready calendar. It went to pretrial and was pre- 
tried and an elaborate pretrial order was prepared at the 
close of the pretrial conference by the Assistant Pretrial 
Examiner. During the intervening period, of course, the 
one-year statute of limitations ran. The present motion 
was filed on April 1st, 1966, the same date as the date of 
the filing of the pretrial order. 

The Court is of the opinion that in the light of these 
facts the defendant is estopped from asserting the defense 
that the action was prematurely brought. The purpose 
of the six months period is to give the Government an op- 
portunity to bring its suit on the bond and if the Govern- 
ment does not bring such a suit, then any creditor may 
institute one. There is no showing here that the rights 
of the Government were in any way interfered with or 
obstructed in this instance. If the District of Columbia 
had brought suit within the six months period, then the 
present action clearly would have abated, but this did not 
transpire. On the other hand, the plaintiff was lulled into 
security by the fact that the defendant proceeded with the 
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action. It was placed on the calendar and brought on for 
pretrial. 
To be sure, the fact that a defendant answers to 
5 the merits under the present procedure does not 
waive failure to state a cause of action or some of 
the other defenses, and the Court does not predicate its 
decision on any ground of waiver. The basis for an 
estoppel here is that the plaintiff was lulled into security 
by the mode in which the defendant preceded and it was 
not until after the one-year statute of limitations ran that 
the defendant actively asserted the objection that the 
action had been prematurely brought. 

If this motion is granted, then of course the plaintiffs 
are entirely deprived of their rights because there would 
be no liability on the bond as the statute of limitations will 
have run against any new action. The result would be 
unconscionable. 

The Court is clear that these facts are sufficient to pred- 
icate an estoppel as the plaintiff changed its position in 
reliance upon the failure of the defendant to take any 
steps to assert the defense of prematurity beyond merely 
pleading it as an affirmative defense in the original answer. 
The defendant proceeded to the litigation on its merits. 

In stating that the result would be unconscionable if 
this action is dismissed the Court intends no criticism of 
counsel because counsel is merely performing his duty, but, 

on the other hand, the Court feels that an unjust and 
6 unconscionable result would eventuate if the motion 
were granted. 

The motion is denied. 

The Court might add that in the case upon which the 
defendant principally relies, United States Ex Rel Texas 
Portland Cement Co. v. McCord, 233 U.S. 157, the defense 
was asserted by a plea in abatement, which means that 
it was invoked at the very beginning of the litigation, and 
no facts such as are presented here, which form a basis for 
an estoppel, were involved in the Texas Portland Cement 
Co. case. 
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(Filed May 23, 1966) 
Notice of Appeal 


Notice is hereby given this 23rd day of May, 1966, that 
The Aetna Casualty and Surety Company hereby appeals 
to the United States Court of Appeals for the District 
of Columbia from the orders .of this Court entered on 
the 5th day of May, 1966 in favor of Circle Equipment 
Company and Eckington Building Supply Company against 
said The Actna Casualty and Surety Company. 


s/ Encar T. BELLINGER 
Attorney for 
The Aetna Casualty and 
Surety Company, 
Defendant 
Francis J. KEeLiy 
Attorney for Plaintiffs 
532 Munsey Bldg. 
Washington, D. C. 20004 
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STATEMENT OF QUESTIONS PRESENTED 


' In the opinion of appellant the following questions are 
presented: 


1. Where a statute provides a special bond for govern- 
ment contracts for the protection of the government and 
for certain persons who supply labor and materials used 
therein but conditions the remedy on suit being brought 
during a particular time period, is not an untimely suit a 
defect as deprives the trial court of jurisdiction and re- 
quires dismissal of the action? 


2. Where a statutory bond covering a government con- 
tract affords certain protection to those who supply the 
contractor ‘‘with labor and materials in the prosecution of 
‘the work provided for in such contract’’, is summary judg- 
ment in favor of suppliers appropriate where there is no 
evidence that the materials and labor were used in the 
‘prosecution of the bonded work rather than in some other 
contract? 
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Statutes and Rules Involved 
Statement of Points 


Summary of Argument 


I. The District Court Was Without Jurisdiction 
To Entertain The Action Since It Was Not 
Timely Brought 


Suit Was Brought Prior To The Expiration 
Of Six Months From ‘‘Final Settlement’’ 
Of The Contract 


Prematurity In Filing Suit Is Fatal And De- 
prives The Court of Jurisdiction 


Il. Summary Judgment Was Erroneous Where 
There Was No Evidence That The Labor And 
Materials Were Used In Work Provided For 
In Contract 


Conclusion 
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IN THE 


United States Court of Appeals 


Tue Aetna CasuaLty & Surety Company, Appellant, 
v. 
Crrcte Equipment Company 


and 


Ecxincton Bumprme Supriy Company, Appellees. 


Appeal from Judgment of the United States. District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


Appellees claim to have furnished materials and equip- 
ment for use in the work provided for in a District of 
Columbia highway repair contract for which they have 
not been paid. The contract was covered by the statutory 


D) 
performance and payment bond in accordance with Title 1, 
Section 804, of the District of Columbia Code (1961 Edi- 
tion) which requires that suit on the bond be brought in 
the United States District Court for the District of Colum- 
bia and not elsewhere. After appellees filed suit below, 
(J.A. 1) the District Court denied appellant’s Motion 
to Dismiss, (J.A. 35) and granted appellees’ Motion 
for Summary Judgment awarding final judgment against 
appellant in the amount of $12,377.65 plus interest. (J.A. 
36). 


This appeal was timely filed in accordance with Rule 
73(a) of the Federal Rules of Civil Procedure. (J.A. 
40). Jurisdiction is vested in this Court by Title 28, 
Section 1291, of the United States Code. 


STATEMENT OF CASE 


On January 3, 1963, the L & L Construction Co., Inc., a 
corporation, entered into Contract No. 19234 with the Dis- 
trict of Columbia for the repair of various concrete road- 
ways, sidewalks, and alleys in the District of Columbia. In 
compliance with statutory requirements, appellant The 
Aetna Casualty and Surety Company, a corporation, as 
surety, and L & L Construction Co., Inc. as principal, 
executed a performance and payment bond guaranteeing 
performance of the contract and payment to all persons 
supplying the principal with labor and materials in the 
prosecution of the work provided for in the contract. 
(J.A. 5) 


Work in said contract 19234 commenced on or about 
January 8, 1963, and continued until about May 9, 1963, 
when L & L Construction Co., Inc., defaulted and its right 
to proceed with the work was terminated by the District of 
Columbia. On May 21, 1963, appellant entered into Sup- 
plement No. 1 to said contract No. 19234, whereby it agreed 
to perform or to procure the performance of the remaining 
uncompleted contract work in accordance with the contract. 
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Appellant then completed the work and was duly paid 
therefor in accordance with the contract terms. (J.A. 
5, 6) 


Thereafter, on December 24, 1963, the final voucher was 
prepared by the Highway Department of the District of 
Columbia, which was responsible for the administration 
of the contract. This voucher was approved and signed 
by the Director of the Department of Highways and Traffic 
on December 26, 1963, at which time it was forwarded to 
the Finance Office for final payment. (J.A. 25-26) 


On May 19, 1964, appellees Circle Equipment Company, 
and Eckington Building Supply Co., filed suit in the United 
States District Court for the District of Columbia, pur- 
suant to Title 1, Section 804, of the District of Columbia 
Code, against appellant and L & L Construction Co., Inc., 
on the performance and payment bond alleging that Circle 
Equipment Company had furnished rental equipment and 
services in the amount of $9,811.39 to L & L Construction 
Co., Inc., for use in connection with the work on contract 
No. 19234 for which it had not been paid, and that Ecking- 
ton Building Supply Company had furnished materials for 
the contract in the amount of $2,566.20, for which it had 
not been paid. (J.A. 1-2) 


On June 17, 1964, appellant filed its answer to the com- 
plaint in which it affirmatively set forth as a ‘‘Third De- 
fense’’ that: 


“The complaint is not timely filed in accordance 
with the requirements of Title 1, Section 804, of the 
District of Columbia Code, in that it was filed prior 
to the expiration of six months from the completion 
on) final settlement of said contract No. 19234.’? (J.A. 


Appellees were unable to serve L & L Construction Co., 
Inc., and the complaint was dismissed as to it on Decem- 
ber 4, 1964. (J.A. 4, 6) 
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The case was called for pre-trial on April 1, 1966, and in 
the pre-trial order it was provided that appellees could 
file a motion for summary judgment and appellant a motion 
to dismiss. (J.A. 5-8) Both of these motions were duly 
filed. (J.A. 9, 32) At the hearing of the motions, the 
District Court ruled that the action was prematurely 
brought, but that appellant was estopped from asserting 
such as a defense, and denied the motion to dismiss. (J.A. 
37-39) At the same time, appellees’ motions for sum- 
mary judgment were granted. (J.A. 36) This appeal 
followed. (J.A. 40) 


STATUTES AND RULES INVOLVED 


The Act of February 24, 1905, [Heard Act], c. 778, 33 
Stat. S11 provides: 


That hereafter any person or persons entering into a 
formal contract with the United States for the con- 
struction of any public building, or the prosecution 
and completion of any public work, or for repairs upon 


any public building or public work, shall be required, 
before commencing such work, to execute the usual 
penal bond, with good and sufficient sureties, with the 
additional obligation that such contractor or con- 
tractors shall promptly make payments to all persons 
supplying him or them with labor and materials in 
the prosecution of the work provided for in such a 
contract; and any person, company, or corporation 
who has furnished labor or materials used in the con- 
struction or repair of any public building or public 
work, and payment for which has not been made, shall 
have the right to intervene and be made a party to any 
action instituted by the United States on the bond of 
the contractor, and to have their rights and claims 
adjudicated in such action and judgment rendered 
thereon, subject, however, to the priority of the claim 
and judgment of the United States. If the full 
amount of the liability of the surety on said bond is 
insufficient to pay the full amount of said claims and 
demands, then, after paying the full amount due 
the United States, the remainder shall be distributed 
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pro rata among said interveners. If no suit should 
be brought by the United States within six months 
from the completion and final settlement of said con- 
tract, then the person or persons supplying the con- 
tractor with labor and materials shall, upon appli- 
cation therefor, and furnishing affidavit to the 
Department under the direction of which said work 
has been prosecuted that labor or materials for the 
prosecution of such work has been supplied by him or 
them, and payment for which has not been made, be 
furnished with a certified copy of said contract and 
bond, upon which he or they shall have a right of 
action and shall be, and are hereby, authorized to bring 
suit in the name of the United States in the circuit 
court of the United States in the district in which 
said contract was to be performed and executed, and 
not elsewhere, for his or their use and benefit, against 
said contractor and his sureties, and to prosecute the 
same to final judgment and execution: Provided, That 
where suit is instituted by any of such creditors on the 
bond of the contractor it shall not be commenced until 
after the complete performance of said contract and 
final settlement thereof, and shall be commenced with- 
in one year after the performance and final settlement 
of said contract, and not later: And provided further, 
That where suit is so instituted by a creditor or by 
creditors, only one action shall be brought, and any 
ereditor may file his claim in such action and be made 
party thereto within one year from the completion of 
the work under said contract, and not later. If the 
recovery on the bond should be inadequate to pay the 
amounts found due to all of said creditors, judgment 
shall be given to each creditor pro rata of the amount 
of the recovery. The surety on said bond may pay 
into court, for distribution among said claimants and 
creditors, the full amount of the sureties’ liability, to 
wit, the penalty named in the bond, less any amount 
which said surety may have had to pay to the United 
States by reason of the execution of said bond, and 
upon so doing the surety will be relieved from further 
liability: Provided further, That in all suits instituted 
under the provision of this act such personal notice of 
the pendency of such suits, informing them of their 
right to intervene as the court may order, shall be 
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given to all known creditors, and in addition thereto 
notice of publication in some newspaper of general 
circulation, published in the state or town where the 
contract is being performed, for at least three succes- 
sive weeks, the last publication to be at least three 
months before the time limited therefor. 


Title 1, Section 804 of the District of Columbia Code 
(1961 Ed.) provides: 


Any person or persons entering into a formal con- 
tract with the District of Columbia for the construc- 
tion of any public building, or the prosecution and 
completion of any public work, or for alteration and/ 
or repairs, including painting and decorating, upon 
any public building or public work, shall be required, 
before commencing such work, to execute the usual 
penal bond in an amount not less than the contract 
price, with good and sufficient sureties, with the addi- 
tional obligation that such contractor or contractors 
shall promptly make payments to all persons supply- 
ing him or them with labor and materials in the prose- 
cution of the work provided for in such contract; and 
any person, company, or corporation who has fur- 
nished labor or materials used in the construction or 
repair of any public building or public work, and pay- 
ment for which has not been made, shall have the right 
to intervene and be made a party to any action insti- 
tuted by the District of Columbia on the bond of the 
contractor, and to have their rights and claims adjudi- 
cated in such action and judgment rendered thereon, 
subject, however, to the priority of the claim and 
judgment of the District of Columbia. 


If the full amount of the liability of the surety on 
said bond is insufficient to pay the full amount of said 
claims and demands, then, after paying the full amount 
due the District of Columbia, the remainder shall be 
distributed pro rata among said interveners. If no 
suit should be brought by the District of Columbia 
within six months from the completion and final settle- 
ment of said contract, then the person or persons 
supplying the contractor with labor and materials 
shall, upon application therefor, and furnishing aff- 
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davit to the District of Columbia that labor or mate- 
rials for the prosecution of such work has been sup- 
plied by him or them, and payment for which has not 
been made, be furnished with a certified copy of said 
contract and bond, upon which he or they shall have a 
right of action, and shall be, and are hereby authorized 
to bring suit in the name of the District of Columbia in 
the United States District Court for the District of 
Columbia, irrespective of the amount in controversy in 
such suit, and not elsewhere for his or their use and 
benefit, against said contractor and his sureties, and 
to prosecute the same to final judgment and execution: 
Provided, That where suit is instituted by any of such 
creditors on the bond of the contractor it shall not be 
» complete performance of +, 
d shall be ~ , 


the completion of the w 

not later. If the recovery on the bond should be in- 
adequate to pay the amounts found due to all of said 
creditors, judgment shall be given to each creditor pro 
rata of the amount of the recovery. The surety on 
said bond may pay into the registry of said court, for 
distribution, among said claimants and ereditors, the 
full amount of the sureties’ liability, to wit, the penalty 
named in the bond, less any amount which said surety 
may have had to pay to the District of Columbia by 
reason of the execution of said bond, upon so doing 
the surety will be relieved from further liability: And 
provided further, That in all suits instituted under 
the provisions of this section such personal notice of 
the pendency of such suits, informing them of their 
right to intervene as the court may order, shall be 
given to all known creditors, and in addition thereto 
notice of publication in some newspaper of general 
circulation, published in the District of Columbia, for 
at least three successive weeks, the last publication to 
5 at least three months before the time limited there- 
or. 
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Rule 12(b) of the Federal Rules of Civil Procedure 
(Title 28 U-S. Code) provides: 


How Presented. Every defense, in law or fact, to a 
claim for relief in any pleading, whether a claim, 
counterclaim, crossclaim, or third-party claim, shall be 
asserted in the responsive pleading thereto if one is 
required, except that the following defenses may at 
the option of the pleader be made by motion: (1) lack 
of jurisdiction over the subject matter, (2) lack of 
jurisdiction over the person, (3) improper venue, (4) 
insufficiency of process, (5) insufficiency of service of 
process, (6) failure to state a claim upon which relief 
can be granted, (7) failure to join a party under Rule 
19. A motion making any of these defenses shall be 
made before pleading if a further pleading is per- 
mitted. No defense or objection is waived by being 
joined with one or more other defenses or objections in 
‘a responsive pleading or motion. If a pleading sets 
forth a claim for relief to which the adverse party is 
not required to serve a responsive pleading, he may 
assert at the trial any defense in law or fact to that 
claim for relief. If, on a motion asserting the de- 
fense numbered (6) to dismiss for failure of the plead- 
ing to state a claim upon which relief can be granted, 
matters outside the pleading are presented to and not 
excluded by the court, the motion shall be treated as 
one for summary judgment and disposed of as pro- 
vided in Rule 56, and all parties shall be given reason- 
able opportunity to present all material made perti- 
nent to such a motion by Rule 56. As amended Feb. 
98, 1966, eff. July 1, 1966. 


STATEMENT OF POINTS 


The District Court erred in denying appellant’s motion 
to dismiss and in granting appellees’ motion for summary 
judgment because 


1. The statutory bond upon which this action was 
brought authorizes only the District of Columbia to bring 
suit during the first six months from the date of final settle- 
ment of the contract, and that then, and only then, if the 
District has not brought suit, may unpaid labor and mate- 
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rial suppliers bring the single authorized action on the 
bond. This action having been filed prior to the expiration 
of the six months period was premature, and the District 
Court did not have jurisdiction to entertain it. 


2. The undisputed facts do not reflect or demonstrate 
that the materials and equipment allegedly furnished by 
appellees for use on the contract covered by appellant’s 
’ bond were actually employed on the work required under 
that contract and not used on other contracts. 


SUMMARY OF ARGUMENT 


Appellees brought this action against appellant on its 
statutory performance and payment bond which it had 
executed as surety covering a District of Columbia highway 
contract. Appellees claim to have furnished the contractor 
with labor and materials in connection with the contract 
for which they have not been paid. The statute authorizes 
unpaid labor and material suppliers who furnish such to 


the contractor in the prosecution of the work called for in 
the contract to bring suit on the statutory bond—if the 
District of Columbia does not—after six months, and not 
later than one year, from the completion and final settle- 
ment of the contract. To the District of Columbia alone is 
reserved the exclusive right of suit on the bond during the 
initial six months period. 


Appellees, however, brought this action prior to the ex- 
piration of the six months statutory period reserved to the 
District, and thus were not within the limited period in 
which the statute authorized them to bring the action on 
the bond. Accordingly, the suit was not timely, and the 
court below was without jurisdiction to entertain the action, 
which defense appellant affirmatively raised in its Answer. 


The court below, therefore, was in error when it denied 
appellant’s motion to dismiss based on this jurisdictional 
defect, and granted appellees’ motion for summary judg- 
ment in the full amount of their claims. Summary judg- 
ment in behalf of appellees was also inappropriate since 
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the record is barren of any evidence which might reflect 
that the materials and labor claimed to have been furnished 
were used by the contractor ‘‘in the prosecution of the 
work provided for in such contract’? rather than in some 
other work of the contractor. Thus, an essential material 
issue of fact was presented, and summary judgment did not 
lie. 
ARGUMENT 
I 


THE DISTRICT COURT WAS WITHOUT JURISDICTION TO 
ENTERTAIN THE ACTION SINCE IT WAS NOT TIMELY 
BROUGHT 


Appellees are labor and material suppliers who claim to 
have furnished such for use on a District of Columbia 
highway repair contract for which they have not been paid. 
The contract was covered by the statutory performance 
and payment bond executed by the contractor, as prin- 
cipal, and appellant, as surety, pursuant to Title 1, Section 
804 of the District of Columbia Code, which provides a 


right of action on the bond to such creditors after ‘‘six 
months from the completion and final settlement’’ of the 
contract but before ‘‘one year after the performance and 
final settlement’? of the contract. 1 D.C. Code § 804 
(1961 Ed.)* 


11 D.C. Code § 804 provides in pertinent part: 


<‘T£# no suit should be brought by the District of Columbia within six 
months from the completion and final settlement of said contract, then 
the person or persons supplying the contractor with labor and materials 
shall, upon application therefor, * * * be furnished with a certified copy 
of said contract and bond, upon which he or they shall have a right of 
action, and shall be, and are hereby, authorized to bring suit in the name 
of the District of Columbia in the United States District Court for the 
District of Columbia, irrespective of the amount in controversy in such 
suit, and not elsewhere for his or their use and benefit against said con- 
tractor and his sureties, and to prosecute the same to final judgment and 
execution: Provided, That where suit is instituted by any of such credi- 
tors on the bond of the contractor it shall not be commenced until after 
the complete performance of said contract and final settlement thereof, 
and shall be commenced within one year after the performance and final 
settlement of said contract and not later: Aa ai a 
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Suit Was Brought Prior to the Expiration of Six Months from 
“Final Settlement” of the Contract 


Work on the contract was commenced about January 8, 
1963, and continued until about May 9, 1963, when the 
contractor, L & L Construction Co., Inc., defaulted and its 
right to proceed with the work was terminated by the Dis- 
trict of Columbia. Appellant then completed the contract 
work. Thereafter, on December 24, 1963, the final voucher, 
which reflected the final determination of any amounts due 
to the contractor under the contract, was prepared by the 
Highway Department—which was responsible for the ad- 
ministration of the contract. This final voucher was ap- 
proved by the Director of the Department of Highways and 
Traffic on December 26, 1963, at which time it was sent to 
the Finance Office of the District of Columbia for final 
payment. (J.A. 25-29) 


This Court in a ease also involving the date of “final 
settlement”? of a District of Columbia Highway Depart- 
ment contract held that the date of final settlement is that 


on which the Director of Highways approves and signs the 
final voucher United States Casualty Co. v. District of 
Columbia, 71 App. D.C. 92, 107 F. 2d 652, 660-662, (1939). 
Therein it was said, 


“The settlement which is held ‘‘final’”’ for fixing the 
periods of limitation is a settlement of the entire con- 
tract and of all substantial claims arising under it and 
its performance. It is therefore not sufficient that 
there be a determination merely of charges, or of 
credits, or of amounts earned without regard to 
charges, other credits or contingent liabilities. The 
settlement involves an administrative statement of ac- 


2This is in accord with the wealth of decisions construing the former Fed- 
eral statute—the Heard Act—which is virtually identical with the District 
of Columbia statute. See [Winois Surety Co, v. Peeles, 240 U.S. 214 (1916); 
Globe Indemnity Company v. United States, 291 U.S. 476 (1934) ; Consolidated 
Indemnity g Insurance Company v. W. A. Smoot g Co., 57 FP. 2d 995 (4th 
Cir. 1932); Antrim Lumber Co. v. Hannan, 18 F. 2a 548 (8th Cir. 1927); 
H. G. Christman Co. v. Michigan Gypsum Co., 85 F. 2d 474 (8th Cir. 1936) ; 
RB. P. Farnsworth § Co. v. Electrical Supply Co., 112 F. 2d 150 (5th Cir, 1940). 


12 


count, including all charges and credits deemed allow- 
able by the department, after deciding, with intended 
finality so far as its functions are concerned, such 
matters as the sufficiency of performance, allowance of 
liquidated damages, contingent liabilities, ete. A 
determination that particular amounts may be due or 
paid merely as payments on account is not a final 
settlement.’’ 
° * * 

‘“‘That point here is signature and approval by the 
Director of Highways. All that goes before is pre- 
liminary to his final judgment, and tentative until it is 
given. He is the highest official of the Department. 
His is the responsibility for its conduct. His approval 
is a customary part of the procedure. What is done 
previously is neither final nor certain, nor, as shown 
by this case, readily ascertainable outside the Depart- 
ment. The decisions, with a single exception which 
has come to our attention, have fixed the date of final 
settlement as that on which the approval of the highest 
administrative official having, or within the depart- 
ment having, charge of the work customarily passes 
upon the matter. In each cited case, his signature or 


other approval was the last act necessary precedent to 
final auditing and payment. So here with the signa- 
ture of the Director of Highways.”’ 


Thus, it is clear that the date of ‘‘final settlement” in 
this case was December 26, 1963, the date on which the 
Director of Highways approved and signed the final 
voucher; and the Court below so found. (J.A. 37) 
This action having been filed May 19, 1964—some five 
months later—was thus brought prior to the expiration 
of the six months statutory period. 


Prematurity in Filing Suit Is Fatal and Deprives the 
Court of Jurisdiction 
The statute requires that no action may be brought on 
the statutory bond until complete performance and final 
settlement of the contract, and that thereafter, for a period 
of six months, the District of Columbia alone has the ex- 
elusive right to bring the statutory action on the bond. 
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Intervention is then permitted to those unpaid material 
and labor suppliers covered by the bond. However, if the 
District of Columbia has not brought the suit on! the bond 
during the six months statutory period, these creditors are 
authorized to bring the action themselves—and this only 
during the next six months, since the statute also requires 
that the suit be brought ‘‘within one year after the per- 
formance and final settlement”? of the contract. As this 
Court stated in United States Casualty Co. v. District of 
Columbia, 


“The statutory period is brief. Prematurity in 
suit is as fatal as bringing it too late. The bar works 
at both ends of the short interval.’’* 


Historically, this District statute was derived from the 
Heard Act—the original Federal statute providing for 
bonds covering contracts of the United States. This Court, 
in ruling that the decisions concerning the Heard Act were 
controlling in interpretations of this District of Columbia 
statute, said as follows: 


“Except for designation of the governmental unit, 
the language of the two statutes is substantially iden- 
tical. The Heard Act, and particularly the phrase 
‘after the complete performance of said contract and 
final settlement thereof,’ had received judicial con- 
struction prior to enactment of the District statute. 
It is to be presumed, therefore, that in adopting it 


Congress intended the same principles to apply to 
District contracts as apply to those of the Government 
under the Heard Act. We consider the decisions con- 
struing the latter as controlling so far as applicable to 
the facts and issues presented here.”™ 


See also Boka Electrical Construction Co. v. W. M. Chap- 
pell, Inc., 104 U.S. App. D.C. 407, 262 F. 2d 718 (1958). 


—— 


8 Supra, page 661. 
4 Ibid., page 658. 
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The controlling decision construing the Heard Act* as to 
the effect of a premature creditor’s suit on the bond, that is, 
brought prior to the expiration of the six months period 
allotted exclusively to the government, is United States v. 
McCord, 233 U.S. 157 (1914). Therein the Supreme Court 
held that such action was fatal. The Court found that the 
purpose of Congress was to give the government the ex- 
clusive right to bring suit within six months and that this 
purpose 

‘sig stated in terms too plain to be mistaken or to 
require construction, because of any possible uncer- 
tainty in their meaning.”’ 

° * ° 

‘<Whatever the motive, the language used clearly 
expresses the legislative intention and admits of no 
doubt as to its meaning. This being so, it is only the 


province of the courts to enforce the statute in accord- 
ance with its terms.’”* 


The Court explained thusly, 


“‘By this statute a right of action upon the bond is 
created in favor of certain creditors of the contractor. 
The cause of action did not exist before, and is the 
creature of the statute. The act does not place a 


5‘¢Tf no suit should be brought by the United States within six months 
from the completion and final settlement of said contract, then the person or 
persons supplying the contractor with labor and materials shall, upon appli- 
cation therefor, * * *, be furnished with a certified copy of said contract and 
bond, upon which he or they shall have a right of action and shall be, and 
are hereby, authorized to bring suit in the name of the United States in the 
circuit court of the United States in the district in which said contract was 
to be performed and executed, irrespective of the amount in controversy in 
such suit, and not elsewhere, for his or their use and benefit, against said 
contractor and his sureties, and to prosecute the same to final judgment and 
execution: Provided, That where suit is instituted by any of such creditors 
on the bond of the contractor it shall not be commenced until after the com- 
plete performance of said contract and final settlement thereof, and shall be 
commenced within one year after the performance and final settlement of said 
contract, and not later: * * * *’’ (Act of February 24, 1905, ¢. 778, 33 
Stat. 811) 


6 United States v. McCord, supra, page 164. 
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limitation upon a cause of action theretofore existing, 
but creates a new one upon the terms named in the 
statute. The right of action given to ereditors_is 
specifically comdinionéad_upon the fact that no suit 
shall be brought by the United States within the six” 


mi : i “event that the 
creditors-shait nave a right of action and may bring a 
suit in the manner provided. The statute thus creates 

a new liability and gives a special remedy for it, and 
upon well-settled principles the limitations upon such _ 
liability become a part of them nierred 
“comphancé with thenrts made essential to the asser- 
tion and benefit of the liability itself.’” 


The court below, while holding that the suit was pre- 
maturely brought and noting that appellant had clearly 


asserted this defense in its Answer to the Complaint, ruled 
that appellant was estopped to assert this defense in that 


appellees changed their position in reliance upon the failure 
of appellant to take any steps to assert the defense of 
prematurity beyond merely pleading it as an affirmative 
defense in their original answer. The Federal Rules of 
Civil Procedure, however, require that ‘‘Every defense ... 
shall be asserted in the responsive pleading thereto if one 
is required... .’”® Fed. Rules Civ. Proc., Rule 12(b). As 
is clearly apparent, appellant unquestionably asserted the - 
jurisdictional defect in the manner pro ided for in_the 

Federal Rules, and there is nothing in the record showing 
any change of position by appellees. However, even if this 
were not so, such matters have no relevance when the defect 
is jurisdictional. As this Court stated, in also holding 
that a premature suit on the statutory bond brought during 
the period reserved for the government is fatal. 


“The statute creates the remedy; hence, strict com- 


pliance with its terms is a condition precedent to the 


— 


7 Ibid., page 163. 


8 Federal Rule of Civil Procedure 12(b) also permits defenses such a8 lack of 
jurisdiction and failure to state a claim upon which relief can be granted to 
be made by motion ‘‘at the option of the pleader’’. 
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right of action. Neither did defendant waive its right 
to object by pleading to the declaration, since the con- 
dition ts jurisdictional. This is an instance where the 
right and remedy are so united by the statute that the 
right can only be enforced in the manner provided in 
the act.’”? (Emphasis supplied) United States v. 
American Bonding Co., 42 App. D.C. 268, 271 (1914). 


Accordingly, it is respectfully submitted that the Court 
below was without jurisdiction to entertain this action, and 
should have dismissed the complaint. 


Summary Judgment Was Erroneous Where There Was No Evi- 
dence That the Labor and Materials Were Used in Work 
Provided for in Contract 


Appellees assert that they furnished labor and materials 
to the general contractor, L & L Construction Co., Inc., for 
the contract covered by appellant’s bond, and that they 
have not been paid therefore. There is not, however, any 
evidence in the record which could show that such labor 
and materials were actually used in this contract rather 
than in some other contract of the general contractor. As 
appellant stated in its opposition to appellees’ summary 
judgment motion, 


“(Defendant The Aetna Casualty and Surety Com- 
pany was surety on a District of Columbia highway 
repair contract for the contractor L & L Construction 
Co., and as such acquired no personal information or 
knowledge as to whether or not the materials fur- 
nished and the equipment rented were actually em- 
ployed in the work called for by contract No, 19234. 
Defendant is aware that materials furnished by others 
under another District of Columbia highway contract 
were not all used on that contract but were employed 
on any number of jobs being then conducted by L & L 
Construction Co., Inc. The essential facts in this re- 
spect have not as yet been demonstrated to exist.’ 
(J.A. 34-35) 


The statute does not refer merely to labor and materials 
furnished for the job but more explicitly ‘‘labor and mate- 


\i 
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‘rials used in the construction’”’.® (Emphasis supplied). 
,. As this Court said in Boka Electrical Construction Co. v. 
W. M. Chappell, supra, page 720, 


“Tt is sufficient to require payment to the supplier 
under the contractor’s bond if labor or material com- 
plying with the prime contract furnished by a supplier 
to a prime or subcontractor is used by such contractor 
in the prosecution of the work. 
* * e 

“Tt is labor and materials sold to a contractor and 
used for the job that are covered... .’’ (Emphasis 
supplied) 


Accordingly, since it is apparent that there was no proof 
as to an essential material fact, summary judgment was 
erroneous. 


CONCLUSION 


Wuererorg, it is respectfully submitted that the judg- 
ment of the District Court be reversed. 


Auexanver M. Heron 
Enoar T. BELLInceR 
700 Brawner Building 
888 17th Street, N. W. 
Washington, D. C. 20006 
Attorneys for Appellant 


9 Title 1, Section 804, District of Columbia Code. 


JOINT APPENDIX 


(Filed May 19, 1964) 
UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 
Civil Action No. 1186-’64 
District of Columbia to the use of 


Cincte Equipment Company, 657 A Street, S. E., 
Washington 3, D. C. 


and 


Ecxincron Bure Surety Co., 657 A Street, S. E., 
Washington 3, D. C. 
Plaintiffs 


v. 


L and L Construction Co., Inc., 91 O Street, S. E., 
Washington 3, D. C. 


and 


Tae Aztna Casuatty anp Sugery ComMPANy, 
1700 K Street, N. W., Washington 6, D. C. 
Defendants 


Complaint for Monies Due Under Contractor's Bond 


1. Plaintiffs bring this action under Title 1, Section 804, 
of the Code of Laws of the District of Columbia (1961 ed.). 


2, Defendant, L and L Construction Company, Inc. on 
or about January 3, 1963, entered into a contract with the 
District of Columbia (Contract No. 19234) for repairing 
cement concrete roadways, alley pavements and sidewalks 
at various locations within the District of Columbia in the 
estimated amount of $347,993.00. At the same time Land L 
Construction Co., Inc. as principal, and The Aetna Casualty 
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and Surety Company, as surety, gave to the Commissioners 
of the District of Columbia a Performance and Payment 
Bond in the amount of the contract 19234 ($347,993.00), 
the conditions of which bond were that all persons supply- 
ing labor and material for the execution of the contract 
would be paid in full. 


3. On or about February 5, 1963, the plaintiff Circle 
Equipment Company entered into a contract with defend- 
ant L and L Construction Co., Inc. for equipment rental 
and service in connection with work on Contract No. 19234. 
The equipment and service were accepted. There is still 
due and owing from defendant L and L Construction Co., 
Inc. the amount of $9,811.39. 


4. On or about January 4, 1963, the plaintiff Eckington 
Building Supply Company entered into a contract with 
defendant L and L Construction Co., Inc. for supplying 
paving materials on Contract No. 19234. The materials 
were accepted and used. There is still due and owing from 
defendant L and L Construction Co., Inc. the amount of 
$2,566.26. 


5. This suit is being commenced within one year of the 
date of settlement of Contract No. 19234. 


Wuererore, plaintiff Circle Equipment Company de- 
mands judgment against both defendants in the amount of 
$9,811.39 plus interest from May 9, 1963, besides the costs 
of this suit. Plaintiff Eckington Building Supply Com- 
pany demands judgment against both defendants in the 
amount of $2,566.26 plus interest from April 30, 1963, 
besides the costs of this suit. 


Keuiy, Keating anp Leany 


/s/ Francis J. Ketiy 
Francis J. Kelly 
532 Munsey Building 
Washington, D. C. 20004 
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(Filed June 18, 1064) 
Answer of Defendant The Aetna Casualty and Surety Company 
First Defense 


The complaint fails to state a claim upon which relief 
can be granted. 


Second Defense 


1. Admitted. 


2. On or about January 3, 1963, defendant L. & L. Con- 
struction Company, Inc. entered into a contract with the 
District of Columbia for the repairing of cement concrete 
roadways, alley pavements and sidewalks at various loca- 
tions within the District of Columbia. Said contract is 
designated No. 19234. Defendant The Aetna Casualty and 
Surety Company, at the request of defendant L. & L Con- 
struction Company, executed a performance and payment 
bond in favor of the District of Columbia covering said 
contract. The conditions of such bond are fully set forth 
therein. 

3. This defendant is without knowledge or information 


sufficient to form a belief as to the truth of the allegations 
of paragraph 3, and accordingly denies the same. 


4. This defendant is without knowledge or information 
sufficient to form a belief as to the truth of the allegations 
of paragraph 4, and accordingly denies the same. 


5. Admitted. 


6. Each and every allegation of the complaint not spe- 
cifically admitted herein is hereby denied. 


Third Defense 


The complaint is not timely filed in accordance with the 
requirements of Title 1, Section 804 of the District of Co- 
lumbia Code, in that it was filed prior to the expiration of 


4 


six months from the completion and final settlement 
said contract No. 19234. 


/3/ AvexanperR M. Heron 
Alexander M. Heron 


/s/ Evear T. BeLurcer 
Edgar T. Bellinger 
Pope Ballard & Loos 
700 Brawner Building 
888-17th Street, N. W. 
Washington, D. C. 20006 


Attorneys for Defendant The 
Aetna Casualty and Surety 
Company 


Praecipe 
(Filed Dec. 4, 1964) 
UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 
the 3rd day of December 1964 
Civil Action No, 1186-64 
D of C to Use or Crcrz Equiement Co., ET AL., 
Vv. 
L. and L. Consrruction Co., Inc., Er aL. 

The Clerk of said Court will dismiss as to L. & L. Con- 
struction only. 
I Consent: 

Enear T. BELLINGER 

Edgar T. Bellinger 


Atty for Aetna Defendant 
Aetna Casualty & Surety Co. 


Francis J. Ketiy 
Francis J. Kelly 
Address Munsey Building 
Attorney for Plaintiff 
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(Filed Apr. 1, 1966) 
1186-64 
April 1, 1966 
Disreicrt or Couomaia 
to the use of 
Crecte Equiement CoMPANY, ET AL. 


Agtna Casuatry & Surety Company 


Subcontractor’s and materialman’s complaint for money 
due under payment bond. 


Unpisrvtep Facts: 


Under date of January 3, 1968, defendant L & L Con- 
struction Co., Inc., a corporation, entered into Contract 
No. 19234 with the District of Columbia for repair of 
various concrete roadways, sidewalks and alleys in the 
District of Columbia. In compliance with statutory re- 
quirements, defendant The Aetna Casualty & Surety Com- 
pany, a corporation, as surety, and L & L Construction Co., 
Ine., as principal, executed a performance and payment 
bond guaranteeing performance of the contract and pay- 
ment to all persons supplying the principal with labor and 
material in the prosecution of the work provided for in 
the contract. 


Work on said Contract 19234 commenced on or about 
January 8, 1963, and continued till about May 9, 1963, when 
L & L Construction Co., Inc. defaulted and their right to 
proceed with the work was terminated by the District of 
Columbia. 


On May 21, 1963, defendant Aetna entered into Supple- 
ment No. 1 to said contract 19234, whereby it agreed to 
perform or procure the performance of the uncompleted 
contract work in accordance with the contract. 
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Thereafter, in accordance with this agreement and its 
bond, D Aetna completed the contract work, and was paid 
the sum of $62,320.87. 


Plaintiff was unable to serve L & L Construction Com- 
pany and the complaint was dismissed as to it on Decem- 
ber 4, 1964. 


Priamtirr Cirecte Equipment Company asserts that on or 
about February 5, 1963, it entered into an oral contract 
with defendant L & L Construction Co., Inc., for equip- 
ment rental and service in connection with the work on 
Contract No. 19234, which equipment and service were 
accepted; that there is due and owing to Circle Equipment 
Company for said equipment and service the amount of 
$9,811.39. 

Plaintiff Eckington Building Supply Company asserts 
that on or about January 4, 1963, it entered into an oral 
contract with defendant L & L Construction Co., Inc. for 


supply paving materials on Contract No. 19234, which 
materials were accepted and used; that there is due and 
owing to plaintiff therefor from L & L Construction Co., 
Inc. the amount of $2,566.26. 


Plaintiffs contend that under the terms of its bond de- 
fendant Aetna is liable to it for the amounts due from 
L & L Construction Co., Ine. 


Use plaintiff Circle Equipment Co. asks judgment 
against defendant Aetna in the amount of $9,811.39, with 
interest from May 9, 1963, and costs. 

Use plaintiff Eckington Building Supply Company asks 
judgment against Aetna in the amount of $9,811.39, with 
interest from May 9, 1963, and costs. 

Use plaintiff Eckington Building Supply Company asks 
judgment against Aetna in the amount of $2,566.26, with 
interest from April 30, 1963, and costs. 
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DEFENDANT THE AETWa Casuatry anp Sugety Company 
asserts that for its completion work it was paid the sum 
of $62,320.87 pursuant to voucher prepared July 5, 1963; 
that on Dec. 24, 1963, the final voucher was prepared; that 
this was signed by the Director of Highways on December 
26, 1963, and forwarded to the Accounting Division of the 
Finance Office for final payment; that final payment was 
made on August 25, 1965. 

Defendant Aetna denies plaintiffs’ claims and says: 

(1) That this action was prematurely filed and thus 
is not in accordance with statutory requirements that 
suit must be brought within the period of six months 
to one year from the date of completion and final 
settlement of the contract; and 

(2) That it is entitled to set-off against plaintiff 
amounts claimed due it by L & L Construction Co., Inc. 
on other jobs, the amounts of said set-offs being un- 
known to counsel for defendant Aetna. 


SrreuLaTIons: 


Facts under ‘‘Unpispurep Facrs’’. 


It is stipulated the following may be admitted without 
formal proof of authenticity, subject to all other objec- 
tions: 

P’s PT Exhibit No. 1—Contract No. 19234 and bond 
(also agreed to be admissible in evidence) 


P’s No. 2—Copies of invoices of Circle Equipment Co. 
(7 pages) 


P’s No. 3—Copies of invoices of Eckington Building 
Supply Co. (17 pages) 

Defendant’s PT Exhibit No. 1—Supplement No. 1 to 
Contract No, 19234 
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Defendant’s No. 2—Letter dated 7/22/63 from D. C. 
Office of Business Administration, Dept. of High- 
ways to Aetna 


Defendant’s No. 2-A—Copy of release and assignment 
Defendant’s No. 2-B—Copy of voucher 
Defendant’s No. 3—Final voucher 
Defendant’s No. 4—Payment voucher 
Any other documents initialled by both counsel prior to 


trial. 


Counsel agree to exchange on or before April 18, 1966, 
the names and addresses of all witnesses known to them, 
including expert witnesses but exclusive of impeachment 
witnesses (filing a copy of said list with the Clerk of the 
Court), and if they learn of any additional witnesses prior 
to trial. 


It is stipulated by counsel that plaintiffs may file a 


motion for summary judgment and defendant may file a 
motion to dismiss, such motions to be filed on or before 
April 18, 1966. 


/s/ EvizasetH BuntTen 
Assistant Pretrial Examiner 
Trial Counsel: 


/s/ Francis J. Kewiy 
Francis J. Kelly 
For Plaintiffs 


/s/ Evear T. BELLINGER 
Edgar T. Bellinger 
For Defendant 
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(Filed April 1, 1966) 


Motion to Dismiss of Defendant The Aeina Casualty 
& Surety Co. 

Comes now defendant The Aetna Casualty & Surety 
Company, by its attorneys, and respectfully moves the 
Court to dismiss the complaint herein on the grounds that 
the same fails to state a claim upon which relief can be 
granted in that this cause is not timely filed. 


On or about January 3, 1963, L. & L. Construction Co., 
Inc, entered into a contract with the District of Columbia 
—the same being contract No. 19234—for the repairing of 
various concrete roadways in the District of Columbia. In 
conjunction therewith, L. & L. Construction Co., Inc., as 
principal, and defendant The Aetna Casualty & Surety 
Company, as surety, executed the required statutory 
bond guaranteeing performance of the contract and pay- 
ment to all persons supplying the contractor with labor 
and materials in the prosecution of the work provided for 
in the contract. 


L. & L. Construction Co., Inc. commenced work on said 
contract on or about January 8, 1963, and ceased on or 
about May 9, 1963, when it defaulted. Thereafter, on 
May 21, 1963, defendant The Aetna Casualty & Surety Com- 
pany as surety on the performance bond entered into a 
Supplement No. 1 to said contract No. 19234, whereby it 
agreed to perform or procure the performance of the un- 
completed contract work in accordance with the contract. 
See Exhibits A and C. 


Defendant The Aetna Casualty & Surety Company com- 
pleted work on the contract on or about June 28, 1963. A 
voucher for payment of the work was prepared by the Dis- 
trict of Columbia on July 5, 1963, and sent to defendant on 
July 22, 1963. See Exhibit D. Thereafter, on December 
24, 1963, the final voucher for said contract No. 19234 was 
prepared, and was subsequently signed by the Director 
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of Highways, on December 26, 1963. It was then for- 
warded to the Accounting Division of the Finance Office of 
the District of Columbia for payment which was made on 
August 25, 1965. See Exhibits A and B. 


Inasmuch as final settlement of the contract is the date 
of the approval of the final voucher by the highest admin- 
istrative officer of the department concerned, here the 
Director of Highways, final settlement of contract No. 19234 
occurred on December 26, 1963. Thus, since this action was 
filed on May 19, 1964, a date prior to the required expira- 
tion of six months from the aforesaid date of final settle- 
ment of contract No. 19234, it is prematurely filed and 
should be dismissed. 


/s/ ALEXANDER M. Heron 
Alexander M. Heron 


/s/ Evoar T. BELLINGER 
Edgar T. Bellinger 


Pope Ballard & Loos 
700 Brawner Building 
888 17th Street, N. W. 
Washington, D. C. 20006 


Attorneys for the Aetna 
Casualty & Surety 
Company 
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EXHIBIT C 


D. C. Forman Suppitement No. 1 to Conrracr 
Noumses 19234 


This Agreement entered into this 21st day of May, 
1963 between the District of Columbia, a Municipal Cor- 
poration, hereinafter called District and the Aetna Casualty 
and Surety Company, a Connecticut Corporation, herein- 
after called Surety, witnesseth that: 


Wuereas, following the default of L & L Company in 
completion of Contract Number 19234, dated January 3, 
1963, between the District of Columbia and L & L Com- 
pany, for repairing cement concrete roadways, alley, pave- 
ments and sidewalks (including driveways) at various 
locations within the District of Columbia—First Spring 
Cement Concrete Repairs—1963, the Contracting Officer 
has, with the written approval of the Commissioners of the 
District, duly terminated the right of L & L Company to 
proceed with the work. 


Wuenreas, the Surety desires to complete or procure the 
completion of the said contract work in accordance with 
the contract, and the specifications, plans and drawings 
set forth therein: 


Now, Txererore, the parties hereto, for the considera- 
tion hereinafter set forth, naturally agree as follows: 


The Surety hereby agrees to perform or procure the 
performance of the uncompleted contract work, all in ac- 
cordance with the applicable provisions of Contract Num- 
ber 19234, and at the rates provided in said contract for 
the work performed in completing the said contract, for 
which payment shall be made to the Surety in accordance 
with the provisions of said contract. 
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Wrrness Waxereor, the parties hereto have executed 
this agreement under their several seals the day and year 
first above written. 


Disrricr or CoLuMBIA 
(A Municipal Corporation) 


By H. L. Arrren 
Director of Highways and 
Traffic, D. C. 
Contracting Officer 


WITNESS: 


Enwin B. SHELDAHL 
As to Contracting Officer 


AgEtna Casuaury anp Surety CoMPANy 


By Evcene Frevps 
Resident Vice President 


ATTEST: 


ExvizaseTH M. Newton 
Resident Assistant Secretary 


(Corporate Seal) 


The Commissioners of the District of Columbia appointed 
under an Act, entitled, ‘‘An Act providing a permanent 
form of Government for the District of Columbia,’’ ap- 
proved June 11, 1878, having first considered the foregoing 
agreement as required by an Act entitled ‘‘An Act to grant 
additional powers to the Commissioners of the District 
of Columbia, and for other purposes,’’ approved Decem- 
ber 20, 1944, sitting as a Board have approved the same 
and have directed their Secretary to indicate their ap- 
proval thereon, who has hereunder set his hand under au- 
thority of the Act of Congress entitled ‘‘An Act to relieve 
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the Commissioners of the District of Columbia for certain 
sinisterial duties,’ approved February 11, 1932. 


Approveo By THE COMMISSIONERS 
or THE DistRicr oF COLUMBIA 
Srrrme as 4 Boarp 


(Seal of D. C.) May 21, 19638 


By /s/ J. M. THornerr 
Secretary, Board of 
Commissioners 


APppROvED as TO ForM 
/s/ C. Francis MurrHy 
Assistant Corporation Counsel, D. C. 


EXHIBIT D 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 
DEPARTMENT OF HIGHWAYS AND TRAFFIC 
OFFICE OF BUSINESS ADMINISTRATION 
WASHINGTON 4, D. C. 


July 22, 1963 


Aetna Casualty & Surety Co. 
1700 ‘‘K’? Street, N.W. 
Washington 6, D. C. 


Attn: Mr. Wallace Ward 
Dear Mr. Ward: 


Enclosed are two copies of a voucher in the amount of 
$62,320.87, and three copies of a release, for work per- 
formed on Supplement #1 to Contract #19234. 


Please sign one copy of the voucher and have two copies 
of the release executed. The original copy of the voucher 
and two executed copies of the release should then be 
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forwarded to the undersigned, Room 416, District Building, 
Washington 4, D. C. 


Upon receipt of the voucher and releases, I will place 
them in line for prompt payment. 


Sincerely yours, 


G. M. Borwron 

G. M. Boynton 
Deputy Chief Office of 
Business Administration 
Department of Highways and 

, Traffic, D. C. 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 
DEPARTMENT OF HIGHWAYS AND TEAFFIC 


Wuerzas, by the terms of a certain agreement in writing 
and under seal, being Supplement No. 1 to Contract 
3£19234 dated the 21st day of May, 1963, between the 
District of Columbia, a municipal corporaiton, acting by its 
Board of Commissioners, and the Aetna Casualty and 
Surety Company, a Corporation organized and existing 
under the laws of the State of Connecticut, having its prin- 
cipal office at Hartford, Connecticut, For performance of 
the uncompleted contract work on Contract 19234, on 
which the L & L Construction Company defaulted, in ac- 
cordance with the applicable provisions of Contract #19234 
at the same rates provided for in Contract 4£19234; and it 
is provided in Contract #19234 that: ‘‘Upon completion 
and acceptance of all work required hereunder, the amount 
due the contractor under this contract will be paid upon 
the presentation of a properly executed and duly certified 
voucher therefor, after the contractor shall have furnished 
the District with a release, if required, of all claims against 
the District arising under and by virtue of this contract, 
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other than such claims, if any, as may be specifically ex- 
cepted by the contractor from the operation of the release 
in stated amounts to be set forth therein.” 


Now, THererore, in consideration of the premises and 
of the payment by the District of Columbia to the Surety 
of the amount due under the aforementioned Supplement 
#1 to Contract 319234, to wit, the sum of Sixty-two 
thousand three hundred twenty and 87/100 ($62,320.87), 
the surety hereby remises, releases, and forever discharges 
the District of Columbia, its successors and assigns, of 
and from all claims and demands which said Surety, or 
any person or persons claiming by, through or under said 
Surety, may now have, or may at any time hereafter have, 
against the said District of Columbia or its successors or 
assigns, for, by reason of, or in any manner based upon 
or growing out of, or in any manner connected with, the 
aforesaid Supplement #1 to Contract #19234 or the prose- 
cution of the work thereunder, except its claim for all 


monies previously earned by L&L Construction Company 
including retained percentages to the extent necessary to 
reimburse it for losses suffered under its bond given to 
secure contract No. 19234. 


Ix Wrrness Wuereor, the hand and seal of the Surety 
has been set and affixed this 25th day of July, 1963. 


WITtNEss : 

Evcene Freips 

Eugene Fields, Resident 
Frank J. Dany, JR. Vice President 
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Iw Wrrness WueEneor, the Surety has caused its corpo- 
rate name to be hereunto subscribed by its Res. V. P. and 
attested by its Secretary and its Corporate Seal to be 
hereunto affixed, pursuant to authority of its governing 
body, this 25th day of July, 1963. 


(Corporate Seal) 

ATTEST: 

Exrzasera M. Newron 
Res. Asst. Secretary 


By Evcene Fievps 
Approved as to form: Eugene Fields, Resident 
Vice President 


Assistant Corporation 


Counsel 
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(Filed April 19, 1966) 
Affidavit 
District or COLUMBIA, 88: 


T. F. Airis, being duly sworn on oath, deposes and says: 
That he is Director of the Department of Highways and 
Traffic of the District of Columbia; that as such he is 
responsible for the letting, administration, and supervision 
of repair and maintenance contracts for highways in the 
District of Columbia; that D. C. contract No. 19234 for 
the repairing of various concrete roadways in the District 
of Columbia was such a contract within his jurisdiction ; 
that in the administration of Highway Department con- 
tracts, such as contract No. 19234, a District inspector is 
assigned to each contract job; that these inspectors send 
in daily reports as to the work done and materials used ; 
that from these reports, vouchers for miscellaneous pay- 
ments are prepared by accounting division within the 
Highway Department; that these vouchers form a sum- 
mary of the progress of the contract work and are the 
basis of payment by the District of Columbia; that after a 
contract has been completed, final determination of any 
amount due to the contractor under the contract is made 
within his department and a final voucher is prepared in 
accordance therewith; that final approval is made when 
he executes the final voucher; that thereafter, the final 
voucher is sent to the Finance Office of the District of 
Columbia for final payment; that the attached Exhibit is 
a copy of the Voucher For Miscellaneous Payments pre- 
pared December 24, 1963, which was the final voucher in 
connection with District of Columbia contract No. 19234; 
and that said final voucher was finally approved by him 
as Director of the Department of Highways and Traffic 
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on December 26, 1963, at which time it was sent to the 
Finance Office for final payment. 


T. F. Ams /s 
T. F. Airis 


Subscribed and sworn to before me this 15th day of 
April, 1966. 


AvetinE L, Davison /s 
Notary Public, D. C. 
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(Filed April 11, 1966) 
Memorandum in Opposition to Motion to Dismiss 


Comes now the plaintiffs through their attorney, Francis 
_ J. Kelly, and opposes defendant Aetna’s Motion to Dis- 
miss on the grounds that six months had elapsed between 
date of settlement and date of filing suit. Defendant Aetna 
states in its Motion to Dismiss ‘‘a voucher for payment 
, of the work was prepared by the District of Columbia on 
July 5, 1963, and sent to defendant on July 22, 1963.”’ It 
is evident, therefore, that the date of final settlement was 
July 5 or July 22, 1963, and suit was not entered until more 
than six months and less than one year after these dates. 


This suit was filed on May 19, 1964; thereafter an answer 
was filed on June 17, 1964. Thereafter on April 1, 1966, 
a Motion to Dismiss was filed. Not only would it be mani- 
festly unjust for the Court to grant this Motion to Dismiss 
at a date far beyond the one year statutory period of the 
settlement, for at this time a new suit would be barred by 


the statute of limitations, but such Motion is contrary to 
Rule 12(b), F.R.C.P., which states, “<A motion [to dismiss] 
making any of these defenses [lack of jurisdiction] shall 
be made before pleading if a further pleading is permitted.’’ 


The report of the pretrial examiner states in the last 
paragraph that ‘‘it is stipulated by counsel that plaintiffs 
may file a motion for summary judgment and defendant 
may file a motion to dismiss, such motions to be filed on 
or before April 18, 1966.” 


Plaintiffs’ counsel does not suggest that he was coerced 
into the stipulation but does allege a mistake in entering 
into it. Plaintiffs’ counsel was first served with a copy 
of the Motion to Dismiss at counsel table before the pre- 
trial examiner and had not had an opportunity to read it 
and was not aware that the Motion could not have been 
filed without permission of the Court. Plaintiffs’ counsel 
asks that the case be remanded to the pretrial examiner to 
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delete this stipulation and that the Clerk of this Court be 
ordered to expunge the Motion to Dismiss from the Court 
records pending a judicial determination of the right to 
file this Motion at this late date. 


Wherefore, plaintiffs ask that this Motion to Dismiss 
be denied or in the alternative that the case be remanded 
to the pretrial examiner for deletion of the stipulation and 
the Clerk of the Court ordered to expunge the filing of the 
Motion for the Court records. 


Francis J. Ketiy 
532 Munsey Building 
Washington, D.C. 20004 
Attorney for Plaintiffs 


(Filed April 12, 1966) 
Motion for Summary Judgment 


Comes now the plaintiffs by their attorney, Francis J. 
Kelly, and move the Court for summary judgment on the 
grounds that there is not genuinee issue of material fact 
in dispute. There are attached hereto two affidavits in 
support of this Motion. 


Francis J. KEuiy 
532 Munsey Building 
Washington, D.C. 20004 
Attorney for Plaintiffs 


AFFIDAVIT 


Betty A. Dulin, being first duly sworn on oath deposes 
and says: That she is the controller of Eckington Build- 
ing Supply Company apd of her own knowledge swears 
that there is due and owing from L & L Construction Com- 
pany to Eckington Building Supply Company the sum of 
Two Txousanp Five Hunprep Sury Sx Dottars anp 
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Twenty Six Cents ($2,566.26) for paving materials de- 
livered to L & L Construction Company on D.C. Contract 
#19234. : 
a Berry A. Dotin 

Betty A. Dulin 


Sworn and subscribed to before me this 1st day of 
April, 1966. 
Everyn C. GALLAnAN 
Notary Public, D.C. 


My commission expires 4/30/67 


AFFIDAVIT OF A. V. HOLMES 


District of Columbia, ss. : 


A. V. Holmes, being first duly sworn, on oath deposes 
and says: That he is president of Circuit Equipment Com- 
pany, and that there is due and owing to Circle Equip- 


ment Company for equipment rented to L and L Construc- 
tion Company, Inc., on D.C. Contract 19234 the sum of 
Nine thousand eight hundred eleven duttars—and 39/100 
($9,811.39). 
/s/ A. V. Houmes 
A. V. Holmes 


Subscribed and sworn to before me this 6th day of 
April, 1966. 


Notary Public, D.C. 
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(Filed April 19, 1966) 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Division 
Civil Action No. 1186-64 


Disrricr or Cotumsia to the Use of Circe EQureMENT 
Company, et al., Plaintiff, 


v. 


L. & L. Construction Co., Inc., et al., Defendants. 


Opposition of Defendant The Aetna Casualty & Surety 
Company to Plaintiffs’ for Summary Judgment 
Comes now defendant The Aetna Casualty & Surety 
Company, by its attorneys, and respectfully opposes 
plaintiffs’ Motion for Summary Judgment. 


1. The undisputed facts are set forth herein in defend- 
ant The Aetna Casualty & Surety Company’s Motion to 
Dismiss and the Pretrial Statement. In accordance with 
those facts and this defendant’s Points and Authorities in 
support of its Motion to Dismiss, it is respectfully sub- 
mitted that this Court is without jurisdiction to grant the 
relief requested by plaintiffs and that the Motion for Sum- 
mary Judgment be denied and defendant’s Motion to 
Dismiss be granted. 


2. Defendant The Aetna Casualty & Surety Company 
was surety on a District of Columbia highway repair con- 
tract for the contractor L. & L. Construction Co., Ine. and 
as such acquired no personal information or knowledge 
as to whether or not the materials furnished and the equip- 
ment rented were all actually employed in the work called 
for by contract No. 19234. Defendant is aware that ma- 
terials furnished by others under another District of Co- 
lumbia highway contract were not all used on that con- 
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tract but were employed on any number of jobs being then 
condueted by L. & L. Construction Co., Ine. The essential 
facts in this respect have not as yet have been demonstrated 
to exist. 


Wuererore, defendant respectfully submits that the 
Motion for Summary Judgment be denied. 
Alexander M. Heron 
Edgar T. Bellinger 


Pore, Battarp & Loos 
700 Brawner Building 
888 17th Street, N.W. 
Washington, D. C. 20006 
Attorneys for The Aetna 
Casualty & Surety Company 


(Filed May 4, 1966) 
Order Denying Motion to Dismiss 


Upon consideration of the Motion of the defendant Aetna 
Casualty and Surety Company to dismiss and the hearing 
held thereon in open court on the 29th day of May, 1966, 
it is by the Court, this 4th day of May, 1966. 


OrperEp, that said defendant’s Motion to Dismiss be 
and the same is hereby denied. 


s/ ALExaNDER Hourzorr 
Judge 
Seen: 
Epcar T. Beizrncer, Ese. 
700 Brawner Building 
Washington, D. C. 20006 
Attorney for Defendants 


s/ Evga T. BELLINGER 
Edgar T. Bellinger 
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(Filed May 4, 1966) 
Order for Summary Judgment 


Upon consideration of the motion of the plaintiffs, Circle 
Equipment Company and Eckington Building Supply Com- 
pany, for summary judgment and the hearing held thereon 
in open court on the 29th day of April, 1966, it is by the 
Court, this 4th day of May, 1966. 


ApsupcEp, OrperEep and Decreep, that the said plaintiffs’ 
Motion for summary judgment be and the same is hereby 
granted, and judgment be rendered against Aetna Casualty 
and Surety Company in favor of the plaintiffs Circle 
Equipment Company in the amount of $9,811.39 plus in- 
terest from May 19, 1964, and Eckington Building Supply 
Company in the amount of $2,566.26 plus interest from 
May 19, 1964. 


s/ ALExANDER Hoxrzorr 
Judge 
Seen: 
Epear T. Bewxrcer, Esq., 
700 Brawner Building 
Washington, D. C. 20006, 
Attorneys for Defendants. 


s/ Evcar T. BELLINGER 
Edgar T. Bellinger 
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(Filed May 26, 1966) 
Oral Opinion of the Court 


* e ° * * * 


Washington, D. C. 
April 29, 1966. 


2 Tas Court: This is an action brought by two sub- 

contractors on a project being carried on for the 
District of Columbia Government. The suit is brought to 
recover amounts due and the defendant named in the suit 
is the surety on the contractor’s bond. The surety moves 
dismiss the complaint on the ground that it was prematurely 
filed. 

This matter is governed by D. C. Code Title 1, Section 
804. That section requires persons entering into contracts 
with the District of Columbia for the prosecution of any 
' public work to give a bond for faithful performance of 
' the work, as well as for the payment of all persons supply- 
ing the contractor with labor and materials. The statute 
further provides, in effect, that if no suit is brought by the 
District of Columbia within six months after the comple- 
tion of final settlement of the contract, then any sub-con- 
tractor supplying labor or materials may bring suit in 
the name of the District of Columbia in this Court on the 
contractor’s bond. If such a suit is instituted, other credi- 
tors may intervene and only one such suit may be brought. 

Tt is further provided that such a suit must be com- 
3 menced within one year after the performance and 
final settlement of the contract. 

In this case the date of the final settlement appears to 
be December 26, 1963. The action was filed on May 19, 
1964, about five months after the final settlement. This is 
the basis for the contention that the action was brought 
prematurely. 

Although the motion on its face is a motion to dismiss 
the complaint, actually some of the facts, especially the 


38 


date of final settlement, are established by an affidavit 
dehors the pleadings, and therefore this motion will be 
treated as being a motion for summary judgment. 

There is no question that the action was brought pre- 
maturely. United States Ex Rel Texas Portland Cement 
Co. v. MeCord, 233 U.S. 157. The question arises, however, 
in light of the facts about to be discussed, whether this 
action should be dismissed on that ground at this time. 

The action was brought on May 19th, 1964. No motion to 
dismiss the complaint was made, but the defendant answered 
to the merits. As a third defense it was pleaded that the 
complaint was not timely filed in accordance with the re- 
quirements of Title 1, Section 804 of the District of Colum- 
bia Code, in that it was filed prior to the expiration of 

six months from the completion and final settlement 
4 of the contract. However, the action proceeded and 

was placed on the calendar. Then it was placed 
on the ready calendar. It went to pretrial and was pre- 
tried and an elaborate pretrial order was prepared at the 
close of the pretrial conference by the Assistant Pretrial 
Examiner. During the intervening period, of course, the 
one-year statute of limitations ran. The present motion 
was filed on April 1st, 1966, the same date as the date of 
the filing of the pretrial order. 

The Court is of the opinion that in the light of these 
facts the defendant is estopped from asserting the defense 
that the action was prematurely brought. The purpose 
of the six months period is to give the Government an op- 
portunity to bring its suit on the bond and if the Govern- 
ment does not bring such a suit, then any creditor may 
institute one. There is no showing here that the rights 
of the Government were in any way interfered with or 
obstructed in this instance. If the District of Columbia 
had brought suit within the six months period, then the 
present action clearly would have abated, but this did not 
transpire. On the other hand, the plaintiff was lulled into 
security by the fact that the defendant proceeded with the 
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action. It was placed on the calendar and brought on for 
pretrial. 
To be sure, the fact that a defendant answers to 
5 the merits under the present procedure does not 
waive failure to state a cause of action or some of 
the other defenses, and the Court does not predicate its 
decision on any ground of waiver. The basis for an 
‘estoppel here is that the plaintiff was lulled into security 
‘by the mode in which the defendant preceded and it was 
i not until after the one-year statute of limitations ran that 
the defendant actively asserted the objection that the 
action had been prematurely brought. 

If this motion is granted, then of course the plaintiffs 
are entirely deprived of their rights because there would 

‘ be no liability on the bond as the statute of limitations will 
‘have run against any new action. The result would be 
unconscionable. 

The Court is clear that these facts are sufficient to pred- 
icate an estoppel as the plaintiff changed its position in 

‘ yeliance upon the failure of the defendant to take any 

steps to assert the defense of prematurity beyond merely 

' pleading it as an affirmative defense in the original answer. 
' The defendant proceeded to the litigation on its merits. 

In stating that the result would be unconscionable if 

' this action is dismissed the Court intends no criticism of 

~ counsel because counsel is merely performing his duty, but, 

on the other hand, the Court feels that an unjust and 

6 unconscionable result would eventuate if the motion 

were granted. 

The motion is denied. 

The Court might add that in the case upon which the 
defendant principally relies, United States Ex Rel Texas 
Portland Cement Co. v. McCord, 233 U.S. 157, the defense 
was asserted by a plea in abatement, which means that 
it was invoked at the very beginning of the litigation, and 
no facts such as are presented here, which form a basis for 
an estoppel, were involved in the Texas Portland Cement 
Co. case. 
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Notice of Appeal 


Notice is hereby given this 23rd day of May, 1966, that 
The Aetna Casualty and Surety Company hereby appeals 
to the United States Court of Appeals for the District 
of Columbia from the orders of this Court entered on 
the 5th day of May, 1966 in favor of Circle Equipment 
Company and Eckington Building Supply Company against 
said The Aetna Casualty and Surety Company. 

s/ Enoar T. BELLINGER 
Attorney for 
The Aetna Casualty and 
Surety Company, 
Defendant 


Francis J. Keniy 
Attorney for Plaintiffs 
532 Munsey Bldg. 
Washington, D. C. 20004 
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STATUTES INVOLVED 
Act of August 24, 1935, c. 642, §1, 49 Stat. 798, U.S.C.A., 
Title 40, §270a provides: 


“(a) Before any contract, exceeding $2,000 in 
amount, for the construction, alteration, or repair of 
any public building or public work of the United States 
is awarded to any person, such person shall furnish to 
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the United States the following bonds, which shall be- 
come binding upon the award of the contract to such 
person, who is hereinafter designated as ‘contractor’: 


(1) A performance bond with a surety or sureties 
satisfactory to the officer awarding such contract, and 
in such amount as he shall deem adequate, for the 
protection of the United States. 


(2) A payment bond with a surety or sureties sat- 
isfactory to such officer for the protection of all per- 
sons supplying labor and material in the prosecution 
of the work provided for in said contract for the use 
of each such person. * ** ” 


Act of August 24, 1985, c. 642, § 2, 49 Stat. 794, USCA, 
Title 40, § 270 b provides: 


““(a) Every person who has furnished labor or ma- 
terial in the prosecution of the work provided for in 
such contract, in respect of which a payment bond is 
furnished under section 270a of this title and who has 
not been paid in full therefor before the expiration of 
a period of ninety days after the day on which the 
last of the labor was done or performed by him or 
material was furnished or supplied by him for which 
such claim is made, shall have the right to sue on such 
payment bond for the amount, or the balance thereof, 
unpaid at the time of institution of such suit and to 
prosecute said action to final execution and judgment 
for the sum or sums justly due him: Provided, how- 
ever, That any person having direct contractual rela- 
tionship with a subcontractor but no contractural re- 
lationship express or implied with the contractor fur- 
nishing said payment bond shall have a right of action 
upon the said payment bond upon giving written notice 
to said contractor within ninety days from the date 
on which such person did or performed the last of the 
labor or furnished or supplied the last of the material 
for which such claim is made, stating with substantial 
accuracy the amount claimed and the name of the 
party to whom the material was furnished or supplied 
or for whom the labor was done or performed. uch 
notice shall be served by mailing the same by registered 
mail, postage prepaid, in an envelop addressed to the 


3 


contractor at any place he maintains an office or con- 
ducts his business, or his residence, or in any manner 
in which the United States marshal of the district in 
which the public improvement is situated is authorized 
by law to serve summons. 


‘ (b) Every suit instituted under this section shall be 
brought in the name of the United States for the use of 
the person suing, in the United States District Court 
for any district in which the contract was to be per- 
formed and executed and not elsewhere, irrespective 
of the amount in controversy in such suit, but no such 
suit shall be commenced after the expiration of one 
year after the date of final settlement of such contract. 
The United States shall not be liable for the payment 
of any costs or expenses of any such suit.’’ 


The Fatal Deficiency of an Improperly Brought Suit Has Been 
Firmly Established 


As appellees now concede, this action was not filed in 
accordance with the statutory requirements. Thus, the 


only remaining determination is the effect thereof. While 
it is true that this Court has not previously expressly 
ruled on the precise point of a premature suit under Title 1, 
§ 804 of the District of Columbia Code, it most exhaustively 
considered the question of the effect of improper filing 
under. this statute in the United States Casualty Company 
case, and it was there pointed out in no uncertain terms 
that prematurity as well as delay was fatal. Thus, 


“The statutory period is brief. Prematurity in suit 
is as fatal as bringing it too late. The bar works at 
both ends of the short interval. To render either date 
indeterminable or only uncertainty determinable, in 
a practical sense, is to defeat the purpose of provid- 
ing protection for claimants other than the District.’’* 
(Emphasis supplied). 


1 United States Casualty Co. v. District of Columbia, 71 App. D.C. 92, 
107 F. 2d 652, 661 (1939). 
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‘As has been shown, both the Supreme Court of the United 
States in the McCord? decision and this Court in the 
American Bonding Co® decision had squarely before them 
the precise question of the effect of a premature suit on 
the statutory performance and payment bond, and such 
action was held to be jurisdictionally fatal. While the 
statute there involved was the old federal statute, the 
Heard Act, that act is the one from which this District 
statute was derived. In this connection, this Court in the 
United States Casualty Co. case stated ‘¢Tt is to be pre- 
swned, therefore, that in adopting it Congress intended 
the same principles to apply to District contracts as apply 
to those of the Government under the Heard Act.”’* The 
McCord doctrine as an integral part of the principles of 
the Heard Act was therefore a necessary part of this Dis- 
trict statute. 


The Legislative History Demonstrates Recognition of McCord 
and Its Inclusion in this District Statute 


The Congress did more than ‘‘borrow in large measure 


from the Heard Act’’, as asserted by appellees. As this 
Court stated in the Boka case, ‘The differences are only 
those necessary to make it applicable to the District of 
Columbia.’’® 


Jt is perhaps particularly significant that the House 
Report accompanying the bill (ELR. 437), which was en- 
acted as the District statute (1 D.C. Code § 804), contained 
the following: 


“The purpose of this bill is to provide the same law 
for the District of Columbia relating to bonds to be 
furnished by its contractors as has existed since 1905 
for the United States Government. 


2 United States v. McCord, 233 U.S. 157 (1914). 

8 United States v. American Bonding Co., 42 App. D.C. 268 (1914). 

4 United States Casualty Co, v. District of Columbia, supra, page 658. 

5 Boka Electrical Construction Co. v. W.M. Chappell, Inc., 104 U.S. App. 
D.C. 407, 262 F. 24 718, 721 (1958). 
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The act of 1905, which relates only to contracts made 
with the United States Government, has been followed 
almost verbatim, the only changes in phraseology being 
the substitution of ‘District of Columbia’ for ‘United 
States’ where occurring, and one phrase on page 2, 
line 2, ‘in an amount not less than the contract price’ 
which does not appear in the Federal act of 1905.’?° 


The Senate Report similarly reported on the bill.” The 
legislative intent that the principles of the Heard Act be 
applied in toto to the District of Columbia is most readily 
apparent. 


Neither can it be said that Congress was not aware of 
the ramifications of the Heard Act as embodied by the 
McCord decision as its comments in the Miller Act report 
some three years later reflect. 


“The Heard Act... It will be observed that under 
this act, there is but one bond provided by the con- 
tractor, which serves as protection both for the United 
States and for subcontractors, materialmen, and 


laborers. 


Tf suit is brought by the United States on the bond 
other claimants may intervene and have their claims 
adjudicated, subject to the priority of the United 
States. If, however, no suit is brought on the bond 
by the United States, the claimants must wait until 
six months after the completion and final settlement of 
the contract before they may initiate suit.’’*® 


The Congress thus recognized the procedural and sub- 
stantive aspects of the Heard Act, which included the Mc- 


—’ 


6 House Rep. No. 781, 72nd Congress, 1st Session. 


7¢The proposed legislation is intended to make the District procedure for 
bonding contractors on public works conform to the practice affecting bonds 
of contractors as Federal projects. 

The Federal statute relating to bonds on contracts made with the United 
States Government, has been followed closely in the bill hereby reported, 
which affects only contracts on public works undertaken for the District.’” 
Sen. Rep. No. 794, 72nd Congress, 1st Session. 


8 House Rep. No. 1268, 74th Congress, 1st Session. 
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Cord doctrine that claimants could not bring suit until after 
the expiration of the six months’ period reserved exclu- 
sively for the Government, such action being a condition 
precedent. 


In the new federal statute enacted in 1935, Congress 
eliminated the six months’ period by substantive changes 
such as providing for a separate payment bond for the 
protection of laborers and materialmen. ‘‘The Miller Act, 
while it repealed the Heard Act, reinstated its basic pro- 
visions and was designed primarily to eliminate procedural 
limitations on its beneficiaries.’?® The Supreme Court 
explained by saying, 


“Under the Heard Act, a single bond was required 
to protect both the government and the suppliers of 
labor and materials. The government was given the 
sole right to sue on the bond for six months after 
completion of the work and final settlement. Other 
claimants could sue only thereafter and had to join 
in a single action. Serious inconveniences and delays 
resulted. The claimants often in need of immediate 
fonds, were compelled to settle meritorious claims for 
less than the full amount. The Miller Act was de- 
signed to meet these difficulties by requiring that the 
prime contractor execute two bonds—a performance 
bond to protect the government and a payment bond 
to protect the creditors. Creditors can sue on the 
latter bond without waiting for the government and 
even without waiting for completion of the project. 
Each creditor may sue separately ninety days after 
the labor is completely performed or materials fully 
supplied.” 


Congress saw fit to revise the Heard Act provisions, and 
did so by substantive changes in the statutory scheme. It 
did not and has not, however, seen fit to so change the 
District counterpart. Appellees would have this Court 
legislate a partial change by judicial fiat. 


9 MacEvoy v. United States, 322 U.S. 102, 105 (1944). 
10 Thid. 
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Strict Procedural Requirements as in McCord Continue to 
Exist and be Enforced 

Nor can it be urged that the application of the McCord 
rule here be abandoned as hoary dogma because restrictive 
limitation periods are no longer stringently employed. 
Such is not the case. Just as the Heard Act had its juris- 
dictional procedural requirements such as the McCord 
doctrine, so does its present day successor, the Miller Act. 
The procedural requirements of the Miller Act are also 
recognized as conditions precedent to a plaintiff’s right 
of action on the statutory bond. Thus, in a recent decision 
the absolute necessity of bringing a timely suit (here 
within the one year period) was clearly stated. 


“The limitation provided in the Act was not to be 
treated as an ordinary statute of limitations. The Act 
created a new right and prescribed the remedy there- 
for. The filing of suit within the limitation period 
‘was a condition precedent to the exercise of the right.”’ 
United States v. General Insurance Company of Amer- 
ica, 389 F. 2d 194 (6th Cir. 1964) 


In a Miller Act case similar to the case at bar, while the 
defense of failure to file a timely suit was only raised as 
an affirmative defense in the defendant’s answer and not 
again until on appeal, the Third Circuit affirmed that a 
timely filing is a condition precedent and said, ‘“We there- 
fore consider that, despite the unmistakable attitude 
taken at trial by the defense [in not asserting the time- 
liness defense], it must be established that suit was com- 
menced within the Act’s restrictive period.’? United 
States v. Montgomery, 253 F. 2d 509, 512 (8rd Cir. 1958) 


Appellees’ reliance on the Ninth Cireuit’s decision in the 
Security Insurance Co. case is misplaced. The short 
answer is that the claimants there filed a supplemental 
complaint which was construed by the court under the 
liberal construction of the Federal Rules of Civil Procedure 
to have made the action timely. Here no effort was ever 
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made to amend, supplement or otherwise cure the jurisdic- 
tional defect at any time although it had been clearly 
demonstrated to exist by appellant in ample time to be 
corrected. 


While the Ninth Circuit declined to apply the McCord 
doctrine in its case, it pointed out that that decision ap- 
plied to the Heard Act situation while theirs was a Miller 
Act question. Thus, 


“As to the Texas Portland Cement Company case 
[McCord], we note first that the statute there involved 
is quite different from the statute before us. The lan- 
guage of the statute, both relating to the time before 
which action could not be commenced and the time 
within which it must be commenced, sounds more like 
the imposition of conditions to the maintenance of the 
action than does the language of the Miller Act. * * * 
Furthermore, the language of § 270b(a) [Miller Act] 
is less like a condition precedent than the language in 
the Act of 1894, and the purpose of the required delay 
in filing is quite different. Under the Miller Act, there 
are separate bonds, for the benefit of the United States 
and of materialmen. A creditor can file his own suit, 
on the bond given for his protection, whether or not 
the United States or another creditor does so. There 
is no requirement that other creditors must join in 
the first such suit that is filed.’’* 


The Security Insurance Co. case thus recognizes that the 
McCord doctrine is the correct and controlling authority 
in a Heard Act case such as the one at bar. 


Summary Judgment Was Erroneous in the Absence 
of Material Facts 
Appellees now seek to justify the deficiency of material 
facts in the record with the statement that they ‘‘could ill 
afford to retain a watcher at every Government construc- 


11 Seourity Insurance Co. of New Haven v. United States, 338 F. 2d 444, 
446, 447 (9th Cir. 1964). 
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tion site to insure that none of his delivered material went 
astray’’ (Appellees’ Brief, p. 22),"*.and that in any event 
if appellant wished to raise this issue it should have done 
so by affidavit under Rule 56(f) of the Federal Rules of 
Civil Procedure. Rule 56(f), however, is applicable where 
a defendant is unable to ‘“‘present by affidavit facts essen- 
tial to justify his opposition”’, and not here where appel- 
lant is not attempting to controvert an evidentiary fact 
in plaintiffs’ motion and affidavit. Plaintiffs’ cases do not 
hold otherwise. Thus, in the Halpern case cited by ap- 
pellees, it was said, 

“¢Since the answer did not controvert the allegations 
of the complaint by denying them or by setting up 
countervailing facts and since the allegations of the 
complaint were categorically supported by facts stated 
specifically on personal knowledge in the plaintiff's’ 
supporting affidavit and not rebutted, the record did 
not disclose a genuine issue as to any material fact.”’ 
(Emphasis supplied) United States v. Halpern, 260 
F, 2d 590, 591 (3rd Cir. 1958) 


Here appellees did not present by affidavit or otherwise 
any evidentiary facts as would show that they furnished 
materials and equipment in the prosecution of the work 
required under D.C. Contract 19234. All appellees have 
offered are the naked conclusions of two corporate execu- 
tives as to existence of an outstanding indebtedness of the 
contractor without any affirmative facts demonstrating any 
connection with this contract which is covered by the statu- 
tory bond. Here there is nothing to even show what the 
materials were, and whether they were required for the 
contract, much less to establish that they were used in 


12 It might be noted here that appellees have not even shown where the mate- 
rials and equipment allegedly supplied were delivered much less that it reached 
the construction site. 
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the prosecution of the work called for by the contract.* 
As aptly stated by the Tenth Circuit, 


“Liberality of statutory construction, however, is 
not a substitute for the burden placed upon the 
claimant to prove that the labor and materials making 
up his claim were furnished in the prosecution of the 
work, There must be some reliable evidence from 
which it can reasonably be inferred that the labor and 
materials went into the prosecution of the bonded job. 
Conjecture or guess work is not enough.’’ St. Paul 
Mercury Indemnity Company v. United States, 238 
F, 2d 917, 925 (10th Cir. 1956). 


CONCLUSION 


Wuererore, it is respectfully submitted that the judg- 
ment of the District Court be reversed. 


Respectfully submitted, 


Auexanper M. Heron 
Epear T. BELLINcER 


700 Brawner Building 

888 17th Street, N.W. 

Washington, D. C. 20006 
Attormeys for Appellant 


18 It might be observed that appellees even failed to set forth the ‘‘material 
facts’? that they deemed undisputed as required by the District Court Rules. 
See Rule 9 (bh) which provides in pertinent part: ‘‘In addition to the points 
and authorities required by paragraph (b) of this Rule there shall be served 
and filed with each motion for summary judgment pursuant to Rule 56 of the 
Federal Rules of Civil Procedure, a statement of the material facts as to which 
the moving party contends that there is no genuine issue.”’ 
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QUESTIONS PRESENTED 


In the opinion of appellees the following questions are 
presented: 


‘4. Whether a supplier’s premature filing of a suit on a 
contractor’s bond required by 1 D.C. Code 804 deprives 
the district court of subject matter jurisdiction so as to 
prevent the court from proceeding to judgment after the 
suit has matured, particularly where the premature filing 
harms neither the District of Columbia nor any party to 
the suit. 


2. Whether the law requires a supplier to show that all 
of the material that he delivers to a Government con- 
tractor has been utilized on the particular contract, particu- 
larly where no issue of fact as to use was properly raised 
in the district court. 


Questions presented 


Counterstatement of the case 
Statutes and Rules Involved 
Summary of Argument 


I. A suppliers premature filing of a suit on a con- 
tractor’s bond required by 1 D.C. Code 804 does 
not deprive the district court of subject matter 
jurisdiction so as to prevent the court from pro- 
ceeding to judgment after the suit has matured, 
particularly where the premature filing harms 
neither the District of Columbia nor any party 
to the suit 


A. The statutory scheme 


B. The case law does not compel the dismissal 
of this case for prematurity 


. Should it be assumed arguendo that McCord 
and the United States Casualty possess a 
forceful weight, this court is still not pre- 
cluded from adopting a rule of law consonant 
with modern day legal theory 


1. The Supreme Court would not now follow 


. Should, arguendo, McCord still be consid- 
ered law, this court is not bound, for the 
question here is a purely local matter ... 


Index Continued 


ae 


D. This Court should construe 47 Stat. 
1 D.C. Code 804, so as to permit the joe 
sion of a suit filed prematurely but in which 
the six months had run prior to judgment, 
the supplier remained unpaid, and no one 
has been harmed 


II: Summary Judgment was correctly granted ; more 
particularly evidence of actual use of labor and 
materials furnished was unnecessary in this case 


Conclusion 
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For rae Disraicr or Corumsia Crecvrr 
No. 20290 


Tur Arrwa Casvauty & Sunery Company, Appellant, 
v. 
Crrciz Equiement Company 
and 
Ecemncron Bunmprse Surety Company, Appellees. 


Appeal From Judgment of the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 


Appellees supplied equipment, services, and materials 
to L & L Construction Co., Inc., for use in connection 
with work on a construction contract awarded to L & L 
Construction Co. by the District of Columbia (J.A. 1-2). 
This contract (No. 19234), for the repair of various con- 
crete roadways, sidewalks, and alleys in the District of 
Columbia, was awarded on January 3, 1963 (J.A. 5). In 
connection with this contract, and in accordance with the 
requirements of Title 1, Section 804 of the District of 
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Columbia Code, 30 Stat. 906 (1899), as amended by 47 
Stat. 608 (1932), L & L Construction Co., as principal, 
and appellant Aetna Casualty and Surety Company, as 
surety, furnished a performance and payment bond guar- 
anteeing performance of the contract and payment to all 
persons supplying the contractor with labor and materials 
in the prosecution of the work provided for in the contract 
(J.A. 5). 


L & L Construction Co. defaulted on its contract obli- 
gations on or about May 9, 1963, at which time the 
District of Columbia terminated its right to proceed with 
the work. Appellant Aetna, as surety on the performance 
bond, entered into a supplement to Contract No. 19234, 
agreeing to perform or to procure the performance of the 
remaining uncompleted contract work (J.A. 5, 6). Upon 
the completion of the contract work, appellant Aetna was 
paid by the District of Columbia (J.A. 6). Payment was 
made through various vouchers prepared by the District 
of Columbia Department of Highways and Traffic. The 


final voucher was prepared on December 24, 1963, and 
signed on December 26, 1963 (J.A. 11). 


On May 19, 1964, appellees filed suit in the court below 
seeking from appellant Aetna payment upon the bond for 
equipment, services, and material furnished to L & L 
Construction Co. upon contract No. 192341 Appellees 
alleged that they had furnished equipment, services, and 
material for use on this particular contract in the amount 
of $12,377.59 for which they had not been paid (J.A. 1-2). 


On June 17, 1964, appellant Aetna answered, asserting, 
inter alia, that the complaint was prematurely filed under 
47 Stat. 608, 1 D.C. Code 804, in that it was filed prior 
to the expiration of six months from the completion and 
final settlement of contract No. 19234 (J.A. 3-4). 


1 Suit was also filed against L & L Construction Co., but was dismissed 
when service could not be made (J.A. 4, 6). 
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After pretrial_(April 1, 1966), and in accordance with 
the pretrial order, appellan etna filed a motion to dis- 
miss, urging that the action was prematurely filed (J.A. 
9). Also in accordance with the pretrial order, appellees 
filed a motion for summary judgment, attaching affidavits 
of officers of appellees to the effect that the equipment, 
services, and work sued upon had been furnished L & L 
Construction Co. upon this particular contract and that the 
amounts asserted were still due and owing (J.A. 32). 
Appellant Aetna filed a response, asserting that it did not 
have personal information or knowledge _as_to_ whether 


the materials and equipment furnished were actually 
employed i / t No. 19234, 


but did_not so assert in affidavit form, as ig required by 
Federal Bule of Civil Procedure BO(t) (J.A. 34-35). 


peat een hotline armas EEL ESS 
The district court denied appellant Aetna’s motion to 
dismiss and granted appellees’ motion for summary judg- 


ment, ruling that appellant’s failure to raise the issue of 
rematurity in a pretrial motion under # ederal 
oS 
d 


estopped it from raising that issue in a mo 
summary _ju ent after the statute of limitations had 


ron (J.A. 35-39). 


STATUTES INVOLVED 


47 Stat. 608, Title 1, Section 804 of the District of 
Columbia Code (1961 Ed.) provides: 


Any person or persons entering into a formal con- 
tract with the District of Columbia for the construc- 
tion of any public building, or the prosecution and 
completion of any public work, or for alteration and/ 
or repairs, including painting and decorating, upon 
any public building or public work, shall be required, 
before commencing such work, to execute the usual 
penal bond in an amount not less than the contract 
price, with good and sufficient sureties, with the 
additional obligation that such contractor or contrac- 
tors shall promptly make payments to all persons 
supplying him or them with labor and materials in the 
prosecution of the work provided for in such contract ; 
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and any person, company, or corporation who has fur- 
nished labor or materials used in the construction or 
repair of any public building or public work, and 
payment for which has not been made, shall have the 
right to intervene and be made a party to any action 
instituted by the District of Columbia on the bond of 
the contractor, and to have their rights and claims 
adjudicated in such action and judgment rendered 
thereon, subject, however, to the priority of the claim 
and judgment of the District of Columbia. 


If the full amount of the liability of the surety on 
said bond is insufficient to pay the full amount of said 
claims and demands, then, after paying the full 
amount due the District of Columbia, the remainder 
shall be distributed pro rata among said interveners. 
If no suit should be brought by the District of Colum- 
bia within six months from the completion and final 
settlement of said contract, then the person or per- 
sons supplying the contractor with labor and materials 
shall, upon application therefor, and furnishing affi- 
davit to the District of Columbia that labor or materials 
for the prosecution of such work has been supplied 
by him or them, any payment for which has not been 
made, be furnished with a certified copy of said con- 
tract and bond, upon which he or they shall have a 
right of action, and shall be, and are hereby author- 
ized to bring suit in the name of the District of 
Columbia in the United States Court for the District 
of Columbia, irrespective of the amount in controversy 
in such suit, and not elsewhere for his or their use 
and benefit, against said contractor and his sureties, 
and to prosecute the same to final judgment and execu- 
tion: Provided, That where suit is instituted by any 
of such creditors on the bond of the contractor it 
shall not be commenced until after the complete per- 
formance of said contract and final settlement thereof, 
and shall be commenced within one year after the per- 
formance and final settlement of said contract, and not 
later: Provided further, That where a suit is insti- 
tuted by a creditor or by creditors, only one action 
shall be brought, and any creditor may file his claim 
in such action and be made party thereto within one 
year from the completion of the work under said 
contract, and not later. If the recovery on the bond 
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should be inadequate to pay the amounts found due to 
all of said creditors, judgment shall be given to each 
ereditor pro rata of the amount of the recovery. The 
surety on said bond may pay into the registry of said 
court, for distribution, among said claimants and 
creditors, the full amount of the sureties’ liability, to 
wit, the penalty named in the bond, less any amount 
which said surety may have had to pay to the District 
of Columbia by reason of the execution of said bond, 
upon so doing the surety will be relieved from further 
liability: And provided further, That in all suits in- 
stituted under the provisions of this section such 
personal notice of the pendency of such suits, inform- 
ing them of their right to intervene as the court may 
order, shall be given to all known creditors, and in 
addition thereto notice of publication in some news- 
paper of general circulation, published in the District 
of Columbia, for at least three successive weeks, the 
last publication to be at least three months before the 
time limited therefor. 


Rule 56(c) of the Federal Rules of Civil Procedure, 


Motion and Proceedings Thereon provides: 


The motion shall be served at least 10 d 
time fixed for the hearing. The adye 


The judgment sough : 

pleadings, depositions, answers to interrogatories, 
and admissions on file, together with the affidavits, if 
any, show that there is no genuine issue as to any 
material fact and that the moving party is entitled 
to a judgment as a matter of law. A summary judg- 
ment, interlocutory in character, may be rendered on 
the issue of liability alone although there is a genuine 
issue as to the amount of damages. As amended Dec. 
at, ee eff. March 19, 1948; Jan. 21, 1963, eff. July 
1, i 


Rule 56(e) of the Federal Rules of Civil Procedure, 
Form of Affidavits; Further Testimony; Defense Required 
provides: 

Supporting and opposing affidavits shall be made on 
personal knowledge, shall set forth such facts as would 
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be admissible in evidence, and shall show affirmatively 
that the affiant is competent to testify to the matters 
stated therein. Sworn or certified copies of all papers 
or parts thereof referred to in an affidavit shall be 
attached thereto or served therewith. The court may 
permit affidavits to be supplemented or opposed by 
depositions, answers to interrogatories, or further 
affidavits. When a motion for summary judgment is 


made and_supported as €, an 
adverse party may not rest upon the mere allegations 
or denials of his pleading, but his response, bv affidavits 
or aS otherwise provided in this rule, must-set forth 


specific facts showing tha S r 
trial: @ does not so respond, summary judgment, 


if appropriate, shall be entered against him. As 
amended Jan. 21, 1963, eff. July 1, 1963. 


Rule 56(f) of the Federal Rules of Civil Procedure, 
When Affidavits are Unavailable provides: 


Should it appear from the affidavits of a party oppos- 
ing the motion that he cannot for reasons stated 


present by affidavit facts essential to justify his opposi- 
tion, the court may refuse the application for judg- 
ment or may order a continuance to permit affidavits 
to be obtained or depositions to be taken or discovery 
to be had or may make such other order as is just. 


SUMMARY OF ARGUMENT 


By statute Congress has provided that contractors for 
the District of Columbia shall furnish bonds ensuring to 
the District their performance and to subcontractors and 
suppliers their payment. The statute provides that during 
the first six months after final settlement of the contract 
the District may sue and the subcontractors and suppliers 
may join in that suit. After six months have passed any 
subcontractor or supplier may institute suit for payment 
and others may join. A time limitation is placed upon 
such suits as of one year after final settlement. In this 
case suppliers brought suit some five months after final 
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settlement. The District did not sue nor did it at any 
time assert any claim. 


Appellant argues that a prematurely filed suit is outside 
the jurisdiction of the district court and that for that 
reason the court below erred in failing to dismiss the instant 
suit. But this is not the necessary reading of the statute 
involved. It is supported by no ease directly controlling. 
Appellant relies upon United States v. McCord, 233 US. 
157 (1914), but that was upon another statute and is there- 
fore not compelling authority. Appellant also relies upon 
dictum in United States Casualty Co. v. District of 
Columbia, 71 App. D.C. 92, 107 F. 2d 652 (1939), but as 

Therefore the question is 


echnical 

justice under this statute when the premature ing harmed 
neither the District nor any other person and t 

did not go to judgment until long after the clai 

within the meaning of the statute. Appellees respectfully 


submit that to so require would not only go against modern 
legal philosophy but would also go against the teachings 
of the Supreme Court in recent cases. The Ninth Cireuit 
has so held in construing a similar statute. 


Appellant also argues that, assuming jurisdiction, sum- 
mary judgment was inappropriate because appellees did 
not show that every item of material furnished was used 
upon the contract here involved. Appellant’s argument 
would require a subcontractor or supplier to keep a watcher 
constantly upon the site of a government construction 
contract to insure complete utilization of material furnished, 
which is an economic absurdity. This position has no 
support in the case law. The one case cited by appellant, 
Boka Electrical Constr. Co. v. W. M. Chappell, 104 US. 
App. D.C. 407, 262 F. 2d 718 (1958), involved a totally 
different problem and is inapposite. Moreover, appellant 
did not follow the requirements of Federal Rules of Civil 
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Procedure 56(e) and (f) in attempting to raise this issue. 
Therefore the issue as a factual matter was not properly 
before the district court, even should it have a basis in 
law. 


ARGUMENT 


L 


A SUPPLIER’S PREMATURE FILING OF A SUIT ON A CONTRAC- 
TOR’S BOND REQUIRED BY 1 D. C. CODE 804 DOES NOT 
DEPRIVE THE DISTRICT COURT OF SUBJECT MATTER 
JURISDICTION SO AS TO PREVENT THE COURT FROM 
PROCEEDING TO JUDGMENT AFTER THE SUIT HAS MA- 
TURED, PARTICULARLY WHERE THE PREMATURE FILING 
HARMS NEITHER THE DISTRICT OF COLUMBIA NOR ANY 
PARTY TO THE SUIT. 


A. The Statutory Scheme. 


By statute Congress has provided for protection of 
materialmen and other subcontractors working on contracts 
entered into by the District of Columbia. In scheme this 
statute, now Title 1, Section 804, D.C. Code, provides that 
any person entering into a contract with the District of 


Columbia for the construction or repair of any public 
building or public work must execute ‘‘the usual’’ (ie. 
performance) penal bond for an amount not less than the 
contract price. This bond must carry the ‘‘additional 
obligation that such contractor or contractors shall 
promptly make payments to all persons supplying him or 
them with labor and materials in the prosecution of the 
work provided for in such contract ....’’ Should the 
District of Columbia bring suit on this bond, any person 
who has furnished labor or materials used in the con- 
struction or repair of the public building or public work 
for which he was not paid has the right to intervene to 
have his rights adjudicated, subject to the priority of the 
claim of the District. 


The statute then goes on to say that: ‘‘If no suit should 
be brought by the District of Columbia within six months 
from the completion and final settlement of said contract”’ 


9 


then the unpaid supplier may furnish the District an 
affidavit to that effect and an application, upon which the 
District shall furnish the supplier with a certified copy of 
the contract and bond upon which the supplier may have 
a right of action against the contractor and the surety. 
The statute further provides that suit ‘‘shall not be com- 
menced until after the complete performance of said con- 
tract and final settlement thereof, and shall be commenced 
within one year after the performance and final settlement 
of said contract, and not later.”” When one creditor 
institutes an action under the bond, he is to furnish 
personal notice to all known creditors and in addition 
publish the fact of the suit in a District of Columbia 
newspaper. Any other creditors may intervene in the suit, 
pressing their own claims in the same suit. 


Thus it is apparent that the bond is required to ensure 
to the District of Columbia that performance will be 
satisfactorily completed and to protect suppliers in their 
right of payment for labor and materials furnished on the 
contract. The need for this protection of suppliers on 
government contracts arises, of course, from the fact that 
normal materialmen’s and supplier’s liens do not attach 
to government property. United States v. Muncey Trust 
Co., 332 U.S. 234, 241 (1947), and cases there cited. 


The statutory scheme provides protections to both the 
District and to the suppliers. The District is protected 
against suppliers first recovering on the bond by the provi- 
sion that suppliers should wait six months after final 
settlement of the account before bringing suit and even 
then, by supplying the District with an affidavit and 
requesting certified copies of the contract and bond, sup- 
pliers must give the District notice of a pending action. 
Suppliers are protected by the right to enter a suit in- 
stituted by the District and by the requirement that any 
contractor who brings suit must personally notify all 
known creditors and by publication notify any others who 
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may not be known. And a one-year from final settlement 
time limitation is placed upon all suits. 


Appellant argues here, as it did below, that appellees’ 
suit, filed some months after the final voucher on the 
contract was approved and signed by the Director of the 
Department of Highways and Traffic, was fatally pre- 
mature. Appellant contends that the statutory provision 
limiting suit for the first six months after final settlement 
is a jurisdictional matter which may be raised and taken 
advantage of by the appellant. Appellees contend, on the 
other hand, that this six-month limitation is not juris- 
dictional in the sense that it deprives the court of power 
to decide the case on its merits, but instead was designed 
solely to protect the District of Columbia against suppliers 
acquiring prior judgments on the bond. This is the 
eruicial issue of this case. 


There is certainly no purpose for a rule that would 
deprive a subcontractor of his substantive rights because 
he arrived at the courthouse door a month early. No one 
was harmed by this early filing. The District of Columbia 
—for whose benefit the six-month provision was inserted 
into the law—was not harmed, for it at no time has made 
a claim upon the bond. Nor was appellant harmed in any 
manner. Indeed, the filing of the suit one month early 
amounted to notice to appellant earlier than need be that 
it was being sued so that it might prepare closer to the 
event that was the subject matter of the suit. If anything, 
this was a benefit to appellant for which it has no reason 
to complain. 


Once the six months had passed, appellees could have 
fully satisfied appellant’s argument by taking the identical 
complaint, retyping it, and refiling it in the district court. 
Substantively the matter would have remained as it is now. 
The only occurrence would have been the filing of another 
piece of paper, identical in every respect to the complaint 
in this case. The fact is that this case was pending when 
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the six months passed; no judgment had as yet been 
entered. No harm has been shown—and it is respectfully 
submitted that no harm can be shown—to appellant, to the 
District of Columbia, or to any other person by appellees’ 
failure to go through the motion of filing another piece 
of paper denominated another complaint. 


The construction of the statute urged by appellant is 
not demanded by the language itself. Indeed, as so often 
happens, Congress did not address itself to the question 
as to how to handle a case filed early but that did not go 
to judgment until after the six months from final settle- 
ment had passed. Congress did state that ‘‘where suit is 
instituted by any of such creditors on the bond of the 
contractor it shall not be commenced until after the com- 
plete performance of said contract and final settlement 
thereof, and shall be commenced within one year after 
the performance and final settlement of said contract, and 
not later’? (emphasis added). Congress also stated, 
earlier in the same statute, that if the District of Columbia 
does not bring suit within six months from the comple- 
tion and final settlement of the contract, then unpaid 
suppliers of labor and materials to the contractor shall be 
furnished by the District—upon application and affidavit— 
certified copies of the contract and bond ‘‘upon which he or 
they shall have a right of action, and shall be, and are 
hereby authorized to bring suit ... for his or their use 
and benefit, against said contractor and his surities, and to 
prosecute the same to final judgment and execution .. .’’ 
Congress did not state that a suit prematurely brought 
had to be dismissed even though pending when the six 
months had passed and even though no one was hurt by 
the premature filing. Such a rule must be court made. 
And the engrafting of this rule onto this statute must 
now be done by this Court for the first time. 
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B. The Case Law Does Not Compel the Dismissal of This Case 
for Prematurity. 


Appellant points to the Supreme Court decision in United 
States v. McCord, 233 U.S. 157 (1914), and to language in 
this Court’s opinion in United States Casualty Co. v. 
District of Columbia, 71 App. D.C. 92, 107 F. 2d 652 (1939). 
It is respectfully submitted that neither case engrafted 
upon the statute here involved the rule contended for and 
neither case compels this Court to so engraft such a rule 
at this time. 


It is true that United States v. McCord did hold that 
a suit brought by a subcontractor upon a contractor’s bond 
required by the Heard Act, 33 Stat. 811 (1905), had to 
be dismissed if filed prematurely. It is also true that when 
Congress adopted the statute under which the bond in the 
instant action was required it borrowed in large measure 
from the Heard Act. But it does not follow that this Court 
must adopt the restrictive reading that the Supreme Court 
gave to the Heard Act in 1914. It was just this type of 
reasoning that the Supreme Court itself rejected in 
Girouard v. United States, 328 U.S. 61 (1946). In previous 
cases—United States v. Schwimmer, 279 U.S. 644 (1929) ; 
United States v. Macintosh, 283 U.S. 605 (1931); United 
States v. Bland, 283 U.S. 686 (1931)—a statute had been 
construed by the Supreme Court to prohibit the admission 
to citizenship of an alien who refuses to bear arms. ‘‘As 
an original proposition,’? the Supreme Court stated in 
Girouard, ‘‘we could not agree’’ that the statute so re- 
quired. But, it was argued, after the Supreme Court 
construed the act in Schwimmer, Macintosh, and Bland, 
Congress reenacted the statute and thereby adopted the 
Schwimmer-Macintosh-Bland construction. (328 U.S. at 
63) This argument the Supreme Court rejected. Quoting 
from Helvering v. Hallock, 309 U.S. 106, 119 (1939), the 
Court ruled: ‘‘ ‘It would require very persuasive circum- 
stances enveloping Congressional silence to debar this Court 
from re-examining its own doctrines.’ It is at best treach- 
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erous to find in Congressional silence alone the adoption of 
a controlling rule of law.’’ 328 U.S. at 69. 


The Second Circuit had occasion to speak to the same 
point in 1946, Fishgold v. Sullivan Drydock & Repair 
Corp., 154 F. 2d 785 (1946). There too the court was 
faced with an argument based upon the canon of statutory 
construction that the reenactment of a statute after inter- 
pretation constituted adoption of the interpretation. 
Speaking through Judge Learned Hand, the Second Circuit 
stated (154 F. 2d at 790): 


The rationale of that canon must be, either that those 
in charge of the amendment are familiar with existing 
rulings, or that they mean to incorporate them, what- 
ever they may be. The second would hardly be ten- 
able; we should hesitate to say that Congerss might 
enact as law regulatory provisions with which it con- 
cededly had no acquaintance. On the other hand, 
if we are to suppose, in the absence of evidence to 
the contrary, that Congress is familiar with all exist- 
ing administrative interpretations, and is content to 


accept them when it makes no change, it would seem 
that the force of that assumption should vary with 
the circumstances. 


In the instant case, it is true that when Congress in 
1932 enacted 47 Stat. 608, now 1 D.C. Code 804, it borrowed 
greatly from the Heard Act. But no reference was made 
to the McCord case. Nor is there any indication in the 
legislative history that Congress focused upon McCord 
or the rule that it laid down and intended its embodiment 
into the latter-passed statute. Thus the mere enactment 
of the Heard Act provisions into a statute applicable to 
the District of Columbia does not in itself require that the 
McCord rule—a rule which it is respectfully submitted 
results in substantive injustice to no one’s rightful advan- 
tage—be engrafted upon the latter-passed statute. 


Nor is the question put to rest by this Court’s decision 
in United States Casualty Co. v. District of Columbia, 71 
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App. D.C. 92, 107 F. 2d 652 (1939). Appellees recognize 
that that case examined the similarity between the Heard 
Act and 47 Stat. 608, and ruled that in the question there 
presented it would adopt the judicial construction of the 
similar Heard Act provision. But the question there was 
different from that presented here. The question in United 
States Casualty was whether the action was not begun too 
late and this depended upon when “final settlement”’ of the 
contract was made within the meaning of the District 
statute. As this Court clearly stated: ‘‘The principal 
question is whether the action was begun in time; or, stated 
differently, whether final settlement of the contract occured 
more than one year prior to October 9, 1935, when suit was 
instituted.’? 107 F. 2d at 655. This depended upon the 
meaning of the term ‘‘final settlement’? in the District 
statute. The Court noted that there had been no judicial 
construction of this term as used in that statute. As the Dis- 
trict statute was similar to the earlier enacted Heard Act, 
the Court looked to judicial construction of the identical 
term as used in that Act. And it determined to adopt that 
construction. In so doing, the Court made many statements 
concerning the two statutes, 107 F. 2d at 658-61, including 
the statement relied upon by appellant that ‘‘prematurity 
in suit is as fatal as bringing it too late.’’ 107 F. 2d at 661. 
But except for the very question before it (2.e., the meaning 
of the term ‘‘final settlement’’), the rest of the Court’s 
discussion, including the gratuitous reference to prema- 
turity, is no more than dictum. And as Mr. Chief Justice 
Marshall, speaking for the Court in Cohens v. Virginia, 
6 Wheat. (19 U.S.) 264, 399 (1821), and commenting upon 
his own dictum in Marbury v. Madison, 1 Cranch (5 U.S.) 
137 (1803), made clear: 


It is a maxim not to be disregarded, that general 
expressions, in every opinion, are to be taken in con- 
nection with the case in which those expressions are 
used. If they go beyond the case, they may be re- 
spected, but ought not to control the judgment in a sub- 
sequent suit when the very point is presented for 
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decision. The reason of this maxim is obvious. The 
question actually before the court is investigated with 
care and considered in its full extent. Other principles 
which may serve to illustrate it, are considered in their 
relation to the case decided, but their possible bearing 
on all other cases is seldom completely investigated. 


See also Humphrey’s Executor v. United States, 295 U.S. 
602, 626 (1935) ; O'Donoghue v. United States, 289 U.S. 516, 
550 (1933) ; Carroll v. Lessee of Carroll, 16 How. (57 U.S.) 
275, 286-87 (1853). 


Nor is United States v. American Bonding Co., 42 App. 
D.C. 268, 271 (1914), of any additional assistance to appel- 
lant (quoted at pp. 15-16 of appellant’s brief). As the title 
of the case indicates, American Bonding involved a con- 
tract with the United States Government. As such it 
came directly under the Heard Act. As the decision of 
this Court came less than one month after McCord and 
concerned the identical provision of the identical statute, 


this Court had no choice but to follow McCord. The case, 
however, stands as no greater precedent than McCord itself 
as to whether the McCord principle of 1914 should now, 
in 1966, be engrafted upon a different statute. 


Thus, appellees respectfully submit, there is no con- 
trolling authority. As has been demonstrated, McCord 
concerned a different, albeit similar, statute and the con- 
struction of that statute is not automatically assimilated 
to the statute involved here. And the pertinent language 
in United States Casualty is no more than dictum, for the 
Court was not there concerned with this issue. 
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. C. Should It Be Assumed Arguendo that McCord and United 
States Casualty Possess 2 Forceful Weight. This Court Is 
Still Not Precluded from Adopting a Rule of Law Con- 
sonant with Modern Day Legal Theory. 

l. The Supreme Court Would Not 

Now Follow McCord. 


It of course needs no citation to demonstrate that court 
decisions are not to be held as something sacred, never to 
be reexamined. In the words of Mr. Justice Jackson: 
“There is no infallibility about the maker of precedents. 
We deny to the judicial process capacity for improvement, 
adaption and alteration unless we are prepared to leave 
all evolution and progress in law to legislative process.” 
Jackson, J., Decisional Law and Stare Decisis, 30 Am. 
B. Ass’n J. 334 (1944). 


Moreover, it is most doubtful whether the Supreme Court 
would adhere to the McCord decision at this date. Indeed, 
in Glus v. Brooklyn Eastern District Terminal, 359 U.S. 
931 (1959), the Court rejected just such an argument. In 
that ease, the Court was concerned with a suit filed under 
the Federal Employers’ Liability Act, 35 Stat. 65 (1908), 
as amended 45 U.S.C. 51-60. The suit had been filed 
after the expiration of the three-year limitation period 
imposed by the Act itself. The district court and the court 
of appeals (Second Cireuit) agreed with the defendant’s 
argument that as the time limitation was imposed by the 
statute that created the right it was a substantive time limi- 
tation—‘‘an integral part of a new cause of action” (359 
U.S. at 232)—it was therefore jurisdictional and could not 
be ignored even to avoid the effect of misrepresentations 
by the defendant. The Supreme Court rejected this argu- 
ment completely. It noted that ‘‘to be sure language in 
some decisions of this Court can be taken as supporting”’ 
such a proposition. But, the Court went on, “‘that language 
is in dicta and is neither binding nor persuasive.” The 
lower courts were therefore directed to examine the validity 
of plaintiff’s allegations of estoppel. 359 U.S. 234-35. 
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2. The Ninth Circuit Has Refused 
to Follow McCord. 


The Supreme Court’s abandonment of a restrictive juris- 
dictional reading of time limitations was recognized by the 
Ninth Circuit in construing the Miller Act, 49 Stat. 793, 
40 U.S.C. 270(a), which replaced the Heard Act in 
requiring contractors with the Federal Government to sup- 
ply bonds for the protection of both the Government and 
subcontractors and suppliers. Security Ins. Co. v. United 
States, 338 F. 2d 444 (1964). The Miller Act makes 
certain procedural changes from the scheme of the Heard 
Act (and consequently is different in these respects from 
the District’s statute), but it retains the same structure 
of providing that no suit may be commenced before a 
certain date and only within a certain time period. The 
Miller Act gives a ‘‘right to sue’’ on a bond to a supplier 
‘‘who has not been paid in full therefor before the expira- 
tion of a period of ninety days after the day on which the 
last of the labor was done or performed by him or material 


was furnished or supplied by him for which such claim is 
made.’’ 40 U.S.C. 270b(a). The Act further provides 
that ‘‘no such suit shall be commenced after the expiration 
of one year after the day on which the last of the labor 
was performed or material was supplied by hi.m’’ 40 U.S.C. 
270b(b). 


In the Security Ins. Co. ease, the supplier commenced 
suit nine days after the last material was supplied. Thus 
the suit was filed prematurely. An answer was filed as- 
serting that the supplier had not satisfied statutory 
conditions precedent and therefore the court lacked subject- 
matter jurisdiction. More than one-year after the last 
material was supplied, the supplier moved to supplement 
his complaint to allege that more than ninety days had 
passed and he had not been paid. The insurance company 
opposed the supplemental complaint on the basis of McCord, 
arguing that if it were to relate back to the date of the 
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filing of the complaint, it would be premature and McCord 
holds that a prematurely filed complaint is outside the 
subject-matter jurisdiction of the court. And, if it were to 
take effect as of the time of its filing, it would be adding 
new matter after the one-year limitation had run and 
would be equally bad. 


The Ninth Circuit rejected this argument. The court 
found differences in detail between the Heard Act and the 
Miller Act. 338 F. 2d at 446447. But then went on to 
note that McCord was decided in 1914, ‘‘long before the 
adoption of the Federal Rules of Civil Procedure.’’ The 
Federal Rules, the court stated, ‘‘inaugerated a shift from 
emphasis upon technicalities of procedure to emphasis 
upon having cases decided upon their merits regardless of 
such technicalities.’? The court found that Supreme Court 
decisions’’ point in [the] direction” of a holding different 
from that of McCord. The court went on to discuss at 
length Glus v. Brooklyn Eastern District Terminal, 
supra, 359 U.S. 231 (1959), as well as Foman v. Davis, 371 
U.S. 178 (1962) (rejecting an argument that a prematurely- 
filed notice of appeal could not be effective); Tiller v. 
Atlantic Coast Line RR, 323 U.S. 574 (1945) (permitting 
the amendment of a complaint to assert a statutory cause 
of action after the limitation period had run); Missouri, 
K. & T. Ry. v. Wulf, 226 U.S. 570 (1913) (permitting a 
supplemental complaint after the limitation period had run 
to show that the plaintiff, who had sued in an individual 
capacity, had been duly appointed personal representa- 
tive); and Jenkins v. International Bank, 127 U.S. 484 
(1888) (permitting a supplemental complaint asserting 
new matter that had occured after the limitation period 
had run). 
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8. Should, arguendo, McCord still be considered 

law, this Court is not bound. for the question 

here is a purely local matter. 

The McCord decision constituted a construction of the 
Heard Act, which applied to all contractors doing business 
with the Federal Government. The statute under which the 
instant case arises, however, 47 Stat, 608 (1932), 1 D.C. 
Code 804, has application only to contractors doing business 
with the District of Columbia. And the Heard Act has 
now been replaced by the Miller Act. 


It is therefore clear that the Supreme Court can now 
reexamine McCord only in a local case arising from the 
District of Columbia and effecting only a statute that has 
purely local significance. It is respectfully submitted that 
this should not be the role of the Supreme Court of the 
United States in this day. This role—the court of highest 
authority in purely local matters—should be played by this 
Court. And indeed the Supreme Court has so stated. 
In Fisher v. United States, 328 U.S. 463, 476 (1946), the 
Court has made clear that: ‘‘Matters relating to law 
enforcement in the District are entrusted to the courts of 
the District. Our policy is not to interfere with the local 
rules of law which they fashion, save in exceptional situ- 
ations where egregious error has been committed.’’ See 
Griffin v. United States, 336 U.S. 704, 713-17 (1949); 
American Security & Trust Co. v. District of Columbia, 
224 U.S. 491 (1912) ; Frankfurter and Landis, The Business 
of the Supreme Court, 120-24 (1928). And this Court has 
recognized its role in purely local matters. One need only 
point to the Court’s decision in Durham v. United States, 
94 U.S. App. D.C. 228, 214 F. 2d 862 (1954), where the 
M’Naghten test for criminal insanity was abandoned for the 
District of Columbia without so much as a mention of 
Davis v. United States, 160 U.S. 469 (1895), and 165 U.S. 
373, 375 (1897), where the Supreme Court approved the 
M’Naghten test. Compare Sauer v. United States, 241 F. 
2d 640, 650 (1957), where the Ninth Circuit held itself, as a 
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purely federal court, bound by the Davis cases to apply the 
M’Naghten test. 


As the statute under which this case arises is purely 
of local concern, it would take at best an ‘‘egregious 
error’? to render it appropriate for the Supreme Court 
to turn from matters of national importance for a review 
of the decision of this Court. Thus, should this Court 
refuse to reexamine McCord—assuming arguendo that 
McCord possesses any compelling weight in the construc- 
tion of the District statute—we are left with the anamoly 
of either forcing the Supreme Court to reexamine a purely 
local matter or the perpetuation of a rule of law long-since 
obsolete. This cannot be the law. 


D. This Court Should Construe 47 Stat. 608, 1 D.C. Code 804, 
So as To Permit the Conclusion of a Suit Filed Prematurely 
but in Which the Six Months Had Run Prior to Judg- 
ment, the Supplier Remained Unpaid, and No One Has 
Been Harmed. 


Appellees therefore respectfully submit that this Court 
should now examine afresh the construction to be placed 
upon 47 Stat. 608 and as to whether substantive rights 
must be lost by the premature filing of suit. This re- 
examination should begin with today’s legal philosophy 
that places a premium upon reaching a solution to the 
substantive controversy and that has stripped away the 
technical restrictions of common-law pleading and proce- 
dure. Perhaps today’s legal philosophy was best summa- 
rized by then Mr. Justice Goldberg, speaking for the Court 
in Foman v. Davis, 371 U.S. 178, 181-82 (1962), when he 
declared: ‘‘It is too late in the day and entirely contrary 
to the spirit of the Federal Rules of Civil Procedure for 
decisions on the merits to be avoided on the basis of such 
mere technicalities. ‘The Federal Rules reject the ap- 
proach that pleading is a game of skill in which one mis- 
step by counsel may be decisive to the outcome and accept 
the principle that the purpose of pleading is to facilitate 
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a proper decision on the merits.’ Conley v. Gibson, 355 
U.S. 41, 48. The Rules themselves provide that they are 
to be construed ‘to secure the just, speedy, and inexpensive 
determination of every action.’ Rule 1.’ 


It needs no extended citation to assert that this 
philosophy permeates today’s federal procedure. It would 
be anomolus to engraft upon the District statute the rule 
from a day gone by that a complaint prematurely filed 
must be dismissed for lack of subject matter jurisdiction 
although the premature filing harmed no one. McCord 
grew out of the philosophy of technical procedure of 1914 
and should be there left. 


The premature filing of the complaint in the instant 
case did not harm the District of Columbia, for it had no 
claim. Nor did it harm the appellant. The case did not 
reach judgment before the claim matured under the terms 
of the statute, and for almost two years thereafter. Thus 
the premature filing was an immaterial factor. 


Today’s procedural philosophy emphasizes the reaching 


of the substantive controversy. Cases should fall by the 
wayside for procedural defects only when those defects 
matter. Where a technical line has been overstepped but 
no harm has been: done, the law no longer requires that the 
player be penalized by losing the game. That is this case.? 


2The district court, apparently feeling itself bound by the McCord rule, 
decided this matter on the basis of estoppel, holding that as appellant did not 
move to dismiss before answer under Federal Rule 12(b) it was estopped 
from later raising the issue. Appellees in all candor must recognize that 
Federal Rule 12 gives a defendant the option of raising a jurisdictional 
defect in either a Rule 12(b) motion or, if no Rule 12(b) motion be filed, by 
answer. As appellant filed no Rule 12(b) motion, it appears to have been 
proper to raise the issue solely by answer. Despite these facts, however, 
appellees do not abandon the ground upon which the District Court decided 
in their favor. There is of course no prohibition of appellees’ advancing a 
ground of affirmance of the judgment of the court below different than that 
upon which the court below relied. See SEC v. Chenery Corp., 318 U.S. 
80, 88 (1943); Stelos Co. v. Hosiery Motor—Mend Corp., 295 U.S. 237, 239 
(1935) ; Langnes v. Green, 282 U.S. 531, 535 (1931); United States 7. Holt 
State Bank, 270 U.S. 49, 56 (1926). 
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The injustice of a reversal in this case is readily ap- 
parent. This record shows that material and equip- 
ment were ordered by L & L Construction Co. for use on 
a contract with the District of Columbia. This material 
and equipment was not paid for. Appellees thereupon sued 
upon a bond that the law required L & L Construction Co. 
to furnish for appellees’ protection. Upon appellant’s 
theory appellees sued five months after final settlement and 
was therefore premature having filed one month before the 
statute provided. Appellant urges that the judgment below 
be reversed for premature, although no harm was done 
to appellant or to the District of Columbia. Indeed 
no one was harmed. A reversal of the judgment be- 
low with directions to dismiss at this time—which appel- 
lant has requested this court to do will result in complete 
loss of appellees’ substantive right to recover, all because 
of a premature filing that caused no harm. 


II. 

SUMMARY JUDGMENT WAS CORRECTLY GRANTED: MORE 
PARTICULAK EVIDENCE OF ACTUAL USE OF LABOR AND 
MATERIALS FURNISHED WAS UNNECESSARY IN THIS 
CASE. 

Appellant urges that appellees were not entitled to a 
judgment in the district court for failure to demonstrate 
particularly that the materials furnished by appellees were 
actually used by L & L Construction Co. on the District 
of Columbia contract here involved. The record here 
shows that appellees delivered to L & L Construction Co. 
certain paving materials and rental equipment for use 
‘con D.C. Contract #19234” (J.A. 32-33). What appellant 
would require is that appellees actually stay with the equip- 
ment and materials to insure that every last nail or pound 
of cement is used on the particular construction contract. 
It is respectfully submitted that the economic absurdity of 
such a law is readily apparent. It could deprive a supplier 
of his statutory right, for he could ill afford to retain a 
watcher at every Government construction site to insure 
that none of his delivered material went astray. 
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Appellant cites for this construction of the statute but 
the language from one case: Boka Electrical Constr. Co. v. 
W. M. Chappell, 104 U.S. App. D.C. 407, 262 F. 2d 718 
(1958). Appellant’s reliance upon Boka is misplaced, how- 
ever. For Boka was concerned with a situation in which 
the supplier had no contract with the contractor and the 
issue was whether he came within the statute at all. This 
Court ruled that he could recover under the statutory 
bond for material actually used in the construction although 
covered by no contract. This is a much different ruling 
than the one contended for in the instant case. 


Moreover, appellant did not raise this issue in the court 
below in the manner required by the Federal Rules. 
Federal Rule 56(c) provides that, upon motion, summary 
judgment “‘shall be rendered forthwith’’ (emphasis added) 
if the pleadings, depositions, etc., together with the affi- 
davits, if any, filed with the motion ‘‘show that there is 
no genuine issue as to any material fact and that the 
moving party is entitled to a judgment as a matter of law.’’ 
Rule 56(e) makes it clear that a party opposing a motion 
for summary judgment ‘‘may not rest upon the mere 
allegations or denials of his pleading but his response, 
by affidavits or as otherwise provided in this rule, must set 
forth specific facts showing that there is a genuine issue 
for trial.”” Should there be a situation in which the oppos- 
ing party does not possess facts to include in an opposing 
affidavit, Rule 56(f) provides that he may by ‘‘affidavits”’ 
show ‘‘that he cannot for reasons stated present by affi- 
davit facts essential to justify his opposition ...’’ See 
Robin Constr. Co. v. United States, 345 F. 2d 610, 613-15 
3rd Cir. (C.A. 3, 1965) ; Foster v. General Motors Corpora- 
tion, 191 F. 2d 907, 911-12 7 Cir. (C.A. 7, 1951); United 
States v. Halpern, 260 F. 2d 590, 591 3rd Cir. (C.A. 3, 
1958) ; Norton v. McShane, 332 F. 2d 855, 861 5 Cir. (C.A. 
5, 1964). 

In the instant case the appellant filed no affidavits in 
opposition to the motion for summary judgment. Although 
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the appellees filed two affidavits to the effect that material 
and equipment were delivered to L&L Construction Com- 
pany on the District of Columbia contract in question, 
appellant did no more than to file an unverified response. 
In that response appellant asserted that it had no infor- 
mation or knowledge as to whether or not the materials 
and equipment furnished were all actually employed in 
the work under the contract; it did not so state under oath 
as is required by Rule 56(f). In addition, appellant made 
an assertion of fact, viz., that it was aware that materials 
furnished by others under another contract were not all 
used on that contract, but again did not do so in affidavit 
form, as is required by Rule 56(e). As appellant did not 
follow the requirements of Rules 56(e) and (f), its unsworn 
and unsubstantiated statements cannot be utilized to raise 
an issue of fact, even if material. 


CONCLUSION 
For the foregoing reasons, appellees respectfully submit 


that the judgment of the court below should be affirmed. 
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